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England Seeks Billion A commission of eminent English and 
Dollars Credit. French financiers arrived in New York on 
September 10. The British commission- 
ers are Baron Reading, Lord Chief Justice of England; Sir Edward 
Hopkinson Holden, chairman of the great London City and Midland 
Bank; Sir Edward Babington Smith, president of the National Bank 
of Turkey, and Basil P. Blackett, a British Treasury expert. The 
French members are M. Ernest Mallet, Regent of the Bank of France; 
and M. Octave Homberg, of the French Foreign Office. Their visit 
was announced as one of consultation with leading American finan- 
ciers upon ways and means of relieving the depressed conditions of 
exchanges of credits between New York, London and Paris. Lord 
Reading, after several conferences, summarized the opinions expressed 
thus: ‘‘Every one is agreed as to the great importance to be attributed 
to the regulation of exchange in order to assure more stable condi- 
tions. It makes a material difference in the price at which Ameri- 
cans sell goods, and at which Englishmen and Frenchmen buy them.’’ 
Conferences on the subject may be protracted because of the many 
details of such a negotiation. According to Washington reports, no 
opposition to a straight credit arrangement may be expected from the 
State Department on the score of a possible violation of neutrality. 


Europe Hoards Goia. The European banks are rapidly accumu- 

lating gold from domestic sources and 

using as little as possible. The total im- 
ports of gold from England and France during the first eight months 
of 1915 did not exceed 45 per cent. of the exports to those countries 
during 1914. The three consignments of the past four weeks to J. P. 
Morgan & Company have not equalled 60 per cent. of the French ad- 
vance of $100,000,000 to England to regulate American exchanges. 
Each of the three shipments was accompanied by a sharp drop in 
sterling exchange, because totally inadequate to affect rates. The 
first shipment included $19,534,000 in American gold coin and secu- 
rities worth $35,000,000; the second, an equal amount in eagles and 
about $25,000,000 securities; the third, $19,466.000 gold, of which $7,- 
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850,000 was in eagles, with securities not stated but estimated at $11,- 
000,000. The total gold imported thus amounted to less than $59,- 
000,000. The lowest record of sterling exchange, on September I, 
was $4.50. The London Statist of September 11 pointed out that the 
fall in exchange gave British holders a chance of profit by selling 
American securities at what is equal toa premium of over 6 per cent., 
and urged them to consider the benefits to England and themselves 
by sale to better exchange conditions. The appeal indicates, how- 
ever, the lack of British holdings available for sacrifice at even a 
profit, and that possibly little more gold may be expected from London, 
although some may come from South Africa or Australia. 


European War Credite. Prime Minister Asquith candidly stated 

to Parliament the necessity of a seventh 
war credit of $1,250,000,000; raising the total to $6,310,000,000. He 
said that expenditures averaged over $17,500,000 daily and that in- 
creases were possible owing to British advances to their Allies and 
dominions, as well as for provision of munitions. He stated that 
nearly 3,000,000 men had enlisted in the army and navy, and that 
800,000 persons were engaged in the manufacture of munitions. The 
new credit is to carry on the war to the third week of November. 
New British taxes are to be imposed to add $500,000,000 to revenues. 
The budget is to include doubling of the income tax, heavy taxes up- 
on industries with war profits, luxuries and wages of workmen, etc. 
M. Ribot, French Minister of Finance, told the Chamber of Deputies 
that France is spending about $10,000,000 a day, Russia $12,000,000 
and Germany $16,670,000 daily. The total expenses of the four nations 
thus show an aggregate of $56,170,000 per day, as costs of war. 


French Gold Stock. Chairman E. Aimond of the Finance Com- 


mittee, told the French Senate that France 
could, without affecting her financial position in Europe, send $300,- 
000,000 in gold to this country for payment of purchases of muni- 
tions and provisions. But he felt that it would be more to American 
benefit, as well as to France, if American credits were obtained, the 
proceeds of which would be used to pay for supplies in the United 
States. He referred to the gold position of France, saying that in ad- 
dition to nearly a billion dollar stock in the Bank of Frarice, more 
than another billion of gold was privately held in France. No pres- 
sure had been exerted to bring the latter into national service, and the 
government has requested no advance from the great Bank within 
three months. This showing of two billions in gold for a population 
of less than 40,000,000, should shame the gold haters in this country 
who ‘‘view with alarm’’ an equal stock for more than 100,000,000 peo- 
ple. That fact does not by any manner indicate that export trade 
should be stopped because payments in gold are slow, when we are 
able to extend credits. 
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German Bond Issue. Berlin cables report that about $50,000,000 
subscriptions to the third German war loan 
of $2,500,000,000 were received in advance of the formal opening of the 
lists. Thesubscriptions, other than postal, are payable in instalments 
between October and January. The Berlin correspondent of the #?- 
nancial Chronicle estimated the consequent sale of American securities 
at less than $15,000,000, compared with $50,000,000 sold to make pay- 
ments on the previous loan, and that German holdings of ‘‘Ameri- 
cans’’ do not exceed $100,000,000. This is credible because the major 
part was unloaded on American markets prior to the war. Judging 
from the inability of England and France to gather up more Ameri- 
can securities abroad, it seems probable that the foreign liquidation 
has lost importance as a factor in invisible balances of trade. 
Constitutional Changes The New York Constitutional Conven- 
in New York. tion, after a five months’ session, adopt- 
ed thirteen proposals for amendment. 
They include an increase of the governor’s salary from $10,000 to $20;- 
000; salaries of legislators from $1.500 to $2,500; abolition of emer- 
gency messages under which legislation is railroaded through; au- 
thorizing more rigid laws upon discipline of the national guard; better 
compensation laws; regulation of tenement house manufacturing; 
placing Indians on reservations under white man’s laws; centralized 
control over local taxation; prohibiting contractual tax exemptions 
and reorganizing courts in the Greater New York. The Short Ballot 
proposal would abolish popular elections of State officers other than 
governor, lieutenant governor, comptroller and attorney general, and 
giving the governor power of appointment. 





Important A. B. a. Despite the opposition of the Trust Company 
Amendments. Section, the constitution of the American 
Bankers Association was amended at Seattle 
to provide that no proposed national or State legislation, originating 
in any section, shall be urged without the approval of the Law Com- 
mittee and the Association as a whole. The convention also adopted 
a resolution that an attempt be made to procure an amendment to sec- 
tion 19 of the Federal Reserve Act, to give any member bank, not in 
a Federal Reserve or central reserve city, the option to keep 4 per 
cent. of their reserve with any national bank in any Reserve or central 
reserve city, or within a radius of 300 miles of the member banks, or 
within the Reserve district. Another resolulion advocates an amend- 
ment of section 5219 of the Revised Statutes so as to provide that 
where taxes are imposed upon income of personal property, the in- 
come of national bank shares may be included in the income of the 
owner or holder thereof in assessing such taxes, in the city or town 
where the bank is located and not elsewhere. 
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Private Protits. Undoubtedly the law which permits a Federal 

official to regulate private profits is repellant 
to bank members for many reasons. No solvent member banks 
need treasury aid this year; perhaps reserve banks need some. 
The June abstract of national bank reports showed that Lincoln 
alone of 58 reserve cities was slightly below reserve requirements. 
All the rest and the country banks held plethoric reserves. The 
Southern banks held in reserve cities at interest nearly $100,000,000, 
and in home vaults more than half as much cash. Their total re- 
serves were $157 ,000,000; $71,000,000 more than required. But their 
deposits in the three reserve banks were less than $3,000,000... The 
latter had no funds to operate in open market or buy cotton paper. 
Hence the McAdoo offer of $30,000,000 treasury gold gives the South- 
ern reserve banks the opportunity to compete with their own member 
banks and to buy cotton paper in open market at 4 to 5 per cent., with- 
out division of profits on rediscounts. Moreover, the reserve banks 
may compel those in the north, through the Federal Reserve Board 
authority, to rediscount the cotton paper and loans on warehouse re- 


ceipts, while the member banks could obtain no rediscounts on the 
outside. 








Dawes Approves McAdoo. Ex-Comptroller of the Currency, 

Charles G. Dawes, president of the 
Central Trust Company of [llinois, in Chicago, in an address at 
Detroit before the International Associations of Casualty and Surety 
Underwriters urged amendment of the Federal Reserve Act to pro- 
hibit deposits of Treasury funds in the reserve banks, and also to pre 
vent directors of national banks from becoming directors of reserve 
banks. He pointed out that the cash in the general fund of the Treas- 
ury of $192,824,000 equalled 40 per cent. of the deposits of member 
banks in reserve banks, and if deposited in reserve banks the Secre- 
tary could, by sudden withdrawal, precipitate disaster, leaving the de- 
posits and capital of member banks to bear the brunt. He cited the 
act of Secretary Taney in removing Treasury deposits from the Bank 
of the United States in 1833, as an example of what might happen with 
a change of administration, and added: ‘‘The demand that the Secre- 
tary of the Treasury deposit at this time the money of the Government 
in the Federal Reserve banks, made in the Journal of the American 
Bankers Association for August, is illtimed, and Secretary McAdoo 
should be commended by every conservative man for not doing so.’’ 


The Coming ‘Intiation. President William A. Law sounded the key- 

note of conservatism in his annual address 
before the Seattle convention of the American Bankers Association, 
which cannot be neglected by Congress without grave menace to the 
gold standard in the United States and its financial independence. He 
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called attention to the rapidly growing redundancy of currency in cir- 
culation through excessive issues of ‘Federal reserve notes constantly 
“adding to the unhealthy plethora,’’ and to the inducement to specu- 
lation. He predicted excessive speculation until proper devices for an 
elastic currency could be perfected. Editors who shuddered over the 
danger of inflation through imports of gold should give careful heed to 
the exposition of paper money inflation by Mr. Law, and to the follow- 
ing statistics : , 
The purchasing power of currency in circulation is gauged by the pro- 
portion of standard gold and certificates tothe mass of money. The cir- 
culation of money outside of the Treasury on May 1, 1914, aggregated 
$3,.493,038,876, of which gold and gold certificates comprised $1,586, - 
379,435, or about 50 per cent. On September 1, 1915, the total circu- 
lation aggregated $3,625,432,657, of which gold and gold certificates 
comprised $1,717,705,692, or only 47 per cent. No emergency notes 
were in circulation at the first date, hence the gain of $131,326,257 ir 
gold circulation was accompanied by a depreciation of about 6 per 
cent. in purchasing power of the mass, or as much as reported under 
war conditions in England. The Federal Reserve notes in circulation 
on S2ptember 1 amounted to $104, 188,245, although the discounts were 
less than $43,000,000. This was an increase since January 1 of over 
$100,099,090 in piper promises to pay gold; more than half the amount 
issued within four months. A simple arithmetical calculation on com- 
pounded increase by average at 12 1-2 per cent. increase per month 
will indicate within the next year an inflation of $500,000,000 from 
reserve notes at this rate. And Mr. Law’s point demands immediate 


consideration and action. 
—_—— 


BANKING LAW. 


Payment of Forged Check The courts have ever been harsh with 
in Pennsylvania. the bank which pays a check, upon 
which the drawer’s signature is a for- 

gery. The bank is bound to know the signatures of those who are 
entitled to draw checks on it. Whena check comes toa payee or other 
holder it is quite possible that it is the first time he ever saw the sig- 
nature of the drawer. But the bank on which the check is drawn has 
seen the signature before and has had thé opportunity of becoming 
well acquainted with it. Hence, if the bank pays a customer’s check, 
the payment is an admission that there is nothing irregular about the 
signature. It will not be permitted to come into court later and say 
that the signature was a forgery. Of late years there has been con- 
siderable relaxation in the application of this rule and in many cases, 
which present circumstances out of the ordinary, the bank is allowed 
to recover the money which it has paid out on a check bearing a for- 
gery of the drawer’s signature. The rule as originally applied was, 
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to say the least, somewhat unfair to the banks, and the courts have 
tempered their decisions so that at the present time banks are receiv- 
ing more equitable treatment in many of the states. 

In Pennsylvania it has been unnecessary for the courts to extend 
more leniency to the banks than was accorded them under the common 
law in this respect. In that state a statute was enacted in 1849 under 
which the banks were protected and that statute has never been repeal- 
ed and is still in force. Under this statutory provision banks in Penn- 
sylvania are allowed to recover back the money which they have paid 
out on checks bearing forged signatures. The statute has been con- 
strued in a recent decision of the Pennsylvania Supreme Court, Union 
National Bank v. Franklin National Bank, published on.page 603 of 
this number. As the statute is interpreted in this decision, the drawee 
bank loses its right of recovery where it fails to exercise due diligence 
in notifying the party collecting the check of the forgery. The fail- 
ure to give prompt notice, however, is not always fatal to the right of 
the drawee bank to recover. It is pointed out in this decision that, if 
the drawee pays a check to a bank which acts merely in the capacity 
of collecting agent for the actual owner of the check, a delay in giv- 
ing notice that the signature on the check was a forgery does not de- 
prive the drawee of its right to recover if it appears that the fund is 
still in the hands of the collecting agent or that the agent.is in a po- 
sition to recoup himself out of funds of the principal in his posses- 
sion, at the time of receiving the notice. 


A Warning About There is no help for the bank which pays an 
Overdratt Checks. overdraft check by mistake; that is there is no 
help so far as getting the money back from the 

holder of the check is concerned. When a bank is aware of the fact 

that a check presented is an overdraft on the drawer’s deposit the 

bank is in a position to help itself, but if it would come out of the 

transaction without risk of loss it must‘act at the time of the present- 

ment. If it is satisfied that the drawer will make good the amount of 
the overdraft it may, of course, go ahead and pay the check or credit 

it to the account of the holder, where he happens to be one of the 

bank’s depositors. But if it does not feel like relying on the drawer 
to this extent it should do one of two things, either reject the check 

because of insufficient funds or accept it as a deposit under an explicit 

understanding that the credit given is conditional upon the amount 
being subsequently made good by the drawer. 

In the case of Arkansas Trust & Banking Co. v. Bishop, a recent 
decision by the Supreme Court of Arkansas, on page 628 of this. 
number, a bank was held to be the loser in a situation which presented 
the following interesting combination of circumstances. The drawer 
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of the check was a corporation, which was the tenant of the payee and 
known to the payee to be insolvent. There was some discrepancy as 
to what happened when the payee presented thecheck at the defendant 
bank. The payee, by whom the suit was brought, testified that the 
cashier offered to pay him the amount of the check in cash, but that 
he stated that he would take a deposit slip instead. The cashier de- 
clared that he told the plaintiff that the drawer was checking a little 
too much and that the plaintiff thereupon offered to take a deposit 
slip. In any event such deposit slip was issued to the plaintiff. 
The same afternoon the cashier met the plaintiff and offered the check 
to him, saying there were no funds on deposit to take care of it, but 
the plaintiff refused to accept it. Later the cashier mailed the check 
to the plaintiff and a short while thereafter the plaintiff brought the 
check back to the bank and passed it in through the cashier’s window. 
After the bank had attempted to give the check back to the plaintiff 
the drawer offered to pay the amount to the plaintiff in cash, but he 
declined the offer, saying that he was going to make the bank pay it. 
And it seems that-he made his promise good, for it was held that the 
transaction constituted a payment of the check and that the bank was 
responsible to the plaintiff for its amount. 


issuance of Banking There may be some method by which a bank, 

Gertiteate. with a capital of $25,000, may be opened in 
the city of Chicago. The recent decision of the Illinois Supreme 
Court, People ex rel. Schweder v. Brady, points out one methcd by 
which this cannot be accomplished. The opinion of the court is 
published on page 625 herein. 

An application was made for a permit to organize a bank in the 
village of Morgan Park, a municipality of about 3,700 population, 
adjacent to city of Chicago. The permit was issued and the organiza- 
tion completed. But when an application for a certificate authorizirg the 
the bank to commence business was made it was refused by the auditor, 
although all requirements of the banking act had been complied with. 
The refusal was made under section 5 of the banking act of [linois, 
which authorizés the auditor to withold the certificate ‘‘where he has 
reason to believe that the bank is organized for any purpose other than 
that contemplated by this act.’’ This provision was attacked by 
counsel for the proposed bank on the ground that it was unconstitu- 
tional in that it conferred upon the auditor judicial and legislative 
power and enabled him to arbitrarily refuse to issue a final certificate, 
without giving any reason and without giving the applicants an op- 
portunity to be heard. The court held that this provision of the 
statute did not authorize the auditor to arbitrarily refuse to issue a 
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final certificate and that, under the circumstances of this case, the 
auditor acted properly in withholding the certificate. 

It appeared that there were already eight banks in the little village 
of Morgan Park, which, on account of its proximity to the city of 
Chicago, had no need for such extensive banking facilities. It further 
appeared that, at about the time of the organization of the bank in 
question, proceedings were under way to annex the village of Morgan 
Park to the city of Chicago. The reasons why the auditor acted prop- 
erly in refusing the certificate are set forth in the following statement 
by the court: ‘“‘It requires no argument to demonstrate that the pur- 
pose of the appellants (organizers) was not to carry on a $25,000 bank 
in competition with eight other similar institutions which had preceded 
it in this little village of less than 4,000 inhabitants, having, by reason 
of its situation and the character of its residents, even less business 
and less demand for banking facilities than the ordinary village of the 
same size. The statute contemplates that stockholders in any bank 
incorporated in cities of over 50,000 population shall have at least 
$200,000 of their own money invested in the business. This was 
a. palpable attempt to establish a bank in a city of over 50,000 popula- 
tion with an investment of only $25,000 by the stockholders. It was 
a manifest evasion of the statute.’’ 


Stolen Check. ©an the holder of a check, who purchased it for 

value and in good faith, recover in an action on 
the check against the drawer, if it develops that the check was never 
actually delivered by the drawer but was stolen from him? This is 
the question presented in the case of Schaeffer v. Marsh, recently de- 
cided by the New York Supreme Court, and published herein on page 
612. 

The check in question, after being fully made out, was stolen from 
the drawer by the payee and negotiated by him to the plaintiff, who 
had no notice that there was anything irregular in the transaction. 
The rights of the holder are covered by the Negotiable Instruments 
Law ina case of this kind, section 35 of the New York Act providing 
that ‘‘where the instrument is in the hands of a holders in due course, 
a valid delivery thereof by all parties prior to him so as to make them 
liable to him is conclusively presumed.’’ Under this section it was 
held that the holder was entitled to recover. 

This section does not apply unless it appears that the check is com- 
plete in every respect at the time of its being stolen. If the check is 
incomplete in form and is filled out after being stolen and wrongfully 
negotiated, it is not a valid contract in the hands of the holder as 
against any person whose signature was placed on it before the time 
when it was stolen. And it must also appear, in order for the holder 
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to recover, that the check is drawn in such form that its transfer does 
not involve a forgery. That is, it must be payable to bearer, or in- 
dorsed in blank, or, as happened in the case under consideration, be 
taken by the payee named in it and indorsed by him. 


THE PERILS OF BANK DIRECTING. 


Note:—The statements which follow refer to a decision of the 
Supreme Court of Errors of Connecticut, (Lippitt v. Ashley, 94 Atl. 
Rep. 995), handed down during the summer, which unfolds a re- 
markably unusual and interesting story. The entire decision would 
cover some forty pages of this publication and, as it would be im- 
possible to reprint it here in full, we give the substance of it. If 
you area bank director you may find in this case a suggestion or two 
for the regulation of your own conduct; it presents a situation 
which should cause any bank director to pause and reflect. 


Bank directing is not all roses and sunshine. It is no exaggeration 
of fact, or misstatement of law, to say that, no matter how prudent and 
conscientious a bank director may believe himself to be, he is always 
in danger of being made the innocent and unwitting victim of an unscru- 
pulous bank management, unless he devotes to the business of direct- 
ing the care and diligence which an ordinarily prudent man would give 
to his own affairs under like circumstances. The courts have done and 
are doing their best to impress upon bank directors the fact that, unless 
they live up to this principle of conduct, they may be called upon to 
make good to the depositors or stockholders the money which a dis- 
honest officer is enabled to make off with as a result of the directors’ 
indifference to the affairs of the bank. The most recent case of this 
kind is Lippitt v. Ashley (94 Atl. Rep. 995), decided by the Supreme 
Court of Errors of Connecticut on July 16, 1915. Many persons will say 
that the directors in this instance gave to the business of the bank ev- 
ery attention that could reasonably be expected of them. Nevertheless 
they were found guilty of “‘ negligence,’’ and were held to be liable for 
certain losses sustained by the bank through the dishonesty of a trusted 
treasurer. Their negligence consisted in not seeing that an approved 
system of bookkeeping was installed and not insisting upon a verified 
trial balance being taken at the times when the bank’s. books were au- 
dited. It was through their neglect in this regard that the treasurer 
was enabled to steal the bank’s money and conceal his wrongdoing over 
a period of about forty years. 

Back in 1871 the Windsor Locks Savings Bank was organized ather 
the laws of the State of Connecticut, and A. W. Converse was elected 
secretary and treasurer. Of Converse, who was a veteran of the Civil 
War, it was said: ‘““He was a successful business man, postmaster, town 
clerk, treasurer and registrar of the town of Windsor Locks for many 
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years, and was universally trusted and respected.’’ The bank prospered 
and grew until, in 1912, its deposits aggregated about $581,000. It was 
economically managed, for it appears that, during the 41 years of its ex- 
istence, the operating expenses, including the treasurer’s salary, aver- 
aged less than $1,900 a year. The books of the bank consisted of de- 
posit and withdrawal ledgers, a general ledger, a daily balance book and 
depositors’ ledgers, containing the individual accounts of the deposi- 
tors. 

The directors were representative men of Windsor Locks, interested 
in its welfare and animated by a sense of public spirit and they served 
without compensation. With one or two exceptions they were all sub- 
stantial depositors in the bank throughout its existence. They were 
diligent in attendance at directors’ meetings, which were called fre- 
quently, and they often met informally to discuss the affairs of the bank. 
Their sagacity and sound judgment is testified to by the fact that no 
mortgage ever held by the bank was foreclosed. 

Shortly after Converse’s appointment he began a series of embez- 
zlements, which continued until his resignation nearly forty years later, 
and during that period he appropriated approximately $93,000 of the 
bank’s funds. Generally speaking, the method employed by him to con- 
ceal his embezzlements consisted in either falsifying the footings upon 
the deposit register so that the footings indicated a less amount than 
had been in fact received and credited, or by omitting to make entries 
on the deposit register of amounts actually received. In order to make 
the other books agree with the falsified deposit register Converse faisi- 
fied the entries of total deposits in the general ledger and entered the 
total withdrawals for the various months in sums larger than the actual 
withdrawals as indicated by the withdrawal register, and further made 
false entries of the cash received and paid out in the cash account of the 
general ledger. During all this time the individual depositors’ accounts 
in the depositors’ ledger were correctly kept, and in all instances cor- 
rectly showed the deposits actually received from, and the withdrawals 
actually made by, each depositor, and also correctly showed the balance, 
if any, due each depositor at any given time. The total balances due 
depositors were not footed on the individual depositors’ ledger, and the 
result of this system of falsifying the books was that the total liabilities 
of the bank to its depositors, as appearing in the deposit and withdraw- 
al registers and carried from them into the general ledger, were greatly 
understated, but the same were properly and correctly stated in detail, 
though not in gross, in the depositors’ ledger. 

It appeared that these defalcations would have been discovered at 
any time by a reasonably careful audit of the books of the bank or by a 
careful and proper comparison of the depositors’ ledger with the de- 
posit and withdrawal ledgers. 

The statutes of Connecticut, which went into effect in 1877, required 
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the directors or trustees of every savings bank to annually appoint two 
outside and disinterested auditors, who should examine the accounts, 
books and securities of the bank and make a sworn statement as to its 
true condition. The by-laws of the bank require semi-annual audits. 
The directors complied with the laws of the state and with the by-laws 
of the bank, at least to the extent of appointing annually two auditors, 
who went through the form of auditing the books of the bank twice a 
year, and sometimes oftener. 

Where the directors fell down in their official obligation to the bank 
was that none of the auditors’ reports purported on its face to exhibit 
a comparison of the liabilities to depositors, as shown by the deposit 
and withdrawal ledgers, or by the general ledger, with the liabilities to 
depositors as shown by the depositors’ ledger and none was in the form 
of atrial balance. The statements, to which the auditors swore, were 
all in Converse’s handwriting, apparently prepared by him in advance 
of the audit, and did not purport to be based on trial balances or upon 
an independent examination of the books by the auditors. These au- 
dits were referred to by the court in the following terms: 

“To any one who knew that they were in the handwriting of the 
treasurer, they would fairly indicate that the auditors had verified the 
treasurer’s statement of the amount of the deposits, and had examined 
the books and accounts for that bank for that purpose, which would not 
necessarily or reasonably involve anything more than an inspection of 
the figures in the deposit and withdrawal registers and of the total de- 
posits as stated in the general ledger, and daily balance books; these 
being the only books which contain any statement of the total deposits. 
In short, all these auditors’ reports are, on their face, directed to the 
single purpose of ascertaining the assets and liabilities of the bank as 
shown on its books, and not to the purpose of ascertaining whether the 
Statement of liabilities to depositors as shown in detail by the deposi- 
tors’ ledgers agrees with the statement of total deposits as shown on 
the other books.”’ 

In 1912, after the resignation of Converse, receivers were appointed 
for the bank and they commenced this action against the directors to 
recover the amount of the loss suffered by the bank as a result of the 
treasurer’s peculations. The action is really a consolidation of four 
actions against the directors, arranged in four groups, according to their 
terms of office. Some of the directors were held liable and some were 
absolved from liability. The means by which those, who escaped, 
managed to get off will be referred to later. 

The court held that the manner in which the books of the bank were 
examined by the auditors did not comply with the statutory require- 
ment, ‘‘which plainly contemplates that the auditors shall find out for 
themselves, by an independent examination of the books, what is the 
condition of the bank.’’ The case does not stand for the proposition 
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that bank directors are required to proceed on the theory that their 
officers are dishonest, or that the directors are bound to employ expert 
accountants, specially commissioned to hunt for possible defalcations. 
But the court does say that “‘bank directors are bound to see that an 
approved system of bookkeeping is adopted, which will furnish some 
protection to the bank against mistakes and false entries.’’ And the 
court hinges the liability of the directors upon the fact that they neg- 
lected to afford the bank the protection which it would have derived 
from the taking of trial balances. 

The directors who were not held liable were saved by the statute 
of limitations. ; 

It was held that none of the directors was liable for losses 
which occurred more than six years prior to the serving of the 
citation on the bank for the appointment of receivers. Some of the 
directors were not on the board during the six year period and conse- 
quently no liability at all attached tothem. On this point there was 
a strong dissenting opinion by one of the five judges, in which it was 
urgedthat the statute did not begin to run against any of the losses 
incurred by the bank until the fact of the treasurer’s dishonesty be- 
came known. 

This case points out that one of the prominent duties of a bank di- 
rector is tosee to it that an adequate system of bookkeeping is installed 
in his bank and that, when the bank’s books are audited, in compli- 
ance with by-laws or statute, there be a genuine examination of the 
bank’s condition, not a mere unproved and unverified statement. 


ACCEPTANCES. 


How THE DRAWER AND INDORSERS MAY BE DISCHARGED FROM LIA- 
BILITY BY AN ACCEPTANCE WHICH MAKES THE BILL 
PAYABLE IN A PLACE OTHER THAN THAT IN 
WHICH THE DRAWEE IS LOCATED. 


Now that the acceptance is becoming an everyday banking transac- 
tion it is time for bankers to acquaint themselves with the important 
provisions of law applicable to the acceptance. 

When a bank accepts a bill of exchange, drawn on it by one of its 
customers, the bank becomes liable in accordance with the terms of its 
acceptance, whatever form that acceptance may take. But it is quite 
possible for the bank to accept a bill in such manner as to discharge 
the drawer and prior indorsers from liability on the bill. 

A general acceptance, that is, one which does not in any way qual- 
ify the drawer’s order, is good and retains the liability of all parties 
to the bill. When the drawee merely writes the word ‘‘accepted’’ on 
the bill, or some other word or words of similar import, he accepts 
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the bill generally. And that is the kind of acceptance the holder of 
the bill should insist upon having. 

A qualified acceptance, on the other hand, discharges the drawer 
and indorsers from liability on the bill, just as the holder of a check 
releases his claims against the drawer and indorsers when he has the 
check certified by the drawee bank, instead of presenting it for pay- 
ment. The drawer and indorsers of a bill, however, are not released 
by the taking of a qualified acceptance where they have expressly 
and impliedly authorized the holder to take a qualified acceptance, or 
subsequently assent thereto. 

The definition of a qualified acceptance, given in the Negotiable 
Instruments Law, is as follows: “‘A qualified acceptance in express 
terms varies the effect of the billas drawn.’’ The statute, in another 
section, specifies that certain acceptances are qualified. The section 
reads as follows: 

“An acceptance is qualified which ‘is: 

‘‘1. Conditional, that is to say, which makes payment by the accep- 
tor dependent on the fulfillment of a condition therein stated; 

‘““2. Partial, that is to say, an acceptance to pay part only of the 
amount for which the bill is drawn; 

‘*3. Local, that is to say, an acceptance to pay only at a particular 
place; 

‘“4. Qualified as to time; 

“5. The acceptance of some one or more of the drawees, but not 
of all.’’ 

We are at present concerned with the third subdivision of the above 
quoted section, that is the acceptance which is qualified as to place of 
payment. Prior to the adoption of the Negotiable Instruments Law 
in the various states, the law was to the effect that a bill, payable gen- 
erally, and directed to a drawee, located at a particular city or town, 
might be accepted payable at a specified place, such as a bank or bus- 
iness house, in that city or town. Such an acceptance in no way af- 
fected the rights or liabilities of the parties to the instrument except, 
of course, that it made presentment at the specified place necessary 
to charge the drawer and indorsers. But, if the acceptor designated 
in his acceptance a place of payment in some other city or town, his 
acceptance was qualified and discharged the drawer and indorsers. 

While the provisions of the Negotiable Instruments Law quoted 
from above do not seem to expressly recite that such an acceptance is 
qualified, the statute does say that an acceptance which ‘‘in express 
terms varies the effect of the bill as drawn,’’ is a qualified acceptance. 
And an acceptance payable in a city, other than the one in which the 
drawee is located, certainly varies the effect of the bill as drawn. If 
a drawer draws his bill on a bank in Boston, he intends to have funds 
in Boston at maturity to pay the bill. If the bill is accepted payable 
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in Seattle, there is a variation of the terms of his contract to which he 
should not be required tosubscribe. Furthermore, it is fair to assume 
that the statute did not intend to alter the previously existing rule of 
law and did not intend to permit a bill, addressed to a drawee in Bos- 
ton and accepted payable in Seattle, or some other city, to be classified 
as a general acceptance. 

A case, illustrative of an acceptance qualified as to place of pay- 
ment, is Niagara District Bank v. Fairman, etc. Mfg. Co., 31 Barb. 
(N. Y.) 403. In this case the defendant, which was sued as drawer of 
a bill of exchange, wasa corporation located in Rochester,N. Y. The 
bill was addressed to a corporation in Coburg, Canada. It was ac- 
cepted payable at the Bank of Upper Canada, located in Port Hope, a 
place about ten miles distant from Coburg. It was held that the draw- 
er had been discharged from liability by reason of the acceptance. 

In the case of Troy City Bank v. Lauman, 19N. Y. 477, it was held 
that the acceptance of a bill, payable at a bank in the same city or 
town where the acceptor resided, was entirely proper. 

While the acceptor has a right to specify a particular place in his 
city or town, where the bill shall be payable, he must not so phrase 
his acceptance that the bill is payable only at that place and not else- 
where. If he does this his acceptance is qualified and prior parties are 
discharged. 

As stated above, a drawer or indorser may expressly or impliedly 
authorize the holder to take a qualified acceptance, in which event he 
remains liable on the bill if the qualified acceptance is taken. The 
drawer or indorser may also assent to the qualified acceptance after it 
has been taken and if they do so their liability is retained. These pro- 
visions are included in the Negotiable Instruments Law and that stat- 
ute further provides that ‘‘when the drawer or indorser receives notice 
of a qualified acceptance, he must within a reasonable time express 
his dissent to the holder, or he will be deemed to have assented there- 
to.’’ 

The holder may always refuse to take a qualified acceptance and 
if an unqualified acceptance is refused, he may treat the bill as dishon- 
ored by non-acceptance. And, for his own protection, this is the wisest 
and safest course for the holder to follow, when the drawee expresses 
a willingness to accept qualifiedly, but refuses an unqualified accept- 


ance. 











THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 


BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued). 


§ 148. Agreement by Bank to Pay Check (Continued). 

When a bank accepts a deposit for the express purpose of paying 
certain checks designated by the depositor, it must devote the de- 
posit to the payment of those checks. It cannot refuse payment 
of the checks so as to apply the deposit to the satisfaction of a 
debt owing to it from the depositor. If it does refuse payment 
it will be held liable in an action by the holderof the check. The 
rights of the holder of a check, given under such circumstances 
are superior to those of a garnishing creditor of the depositor. 
An agreement of this kind is not to be confused with a certifica- 
tion, which the law requires to be in writing. 


§ 149. Bank’s Liability for Refusing to Honor Depositor’s Check. 

In general a bank which, without just cause, though acting in good 
faith, refuses to honor a depositor’s check, is liable to him in 
damages. 

§ 150. Refusal to Honor Depositor’s Check Through Mistake. 


The fact that a bank, in refusing to pay a depositor’s check, acts in 
the mistaken belief that his deposit is insufficient for that 


purpose, is not a defense against the depositor’s action for 
damages. 


§ 151. Where Bank May Be Justified in Refusing Depositor’s Check. 


The prevailing ruleis that a bank may refuse to pay its depositor’s 
checks where a third party has notified the bank that he claims 
the deposit.. In such acase, however, the bank must immediately 
notify the depositor of the adverse claim. A bank is entitled to 
apply a depositor s balance to the settlement of matured claims, 
which it holds against the depositor, and, if necessary, to refuse to 
pay the depositor’s checks, thereafter presented. 


§ 148. Agreement by Bank to Pay Check.—In the article of this 
series, appearing in last month’s issue of the Journal, it was pointed 
out that, when a bank receives a deposit for the express purpose of 
paying certain outstanding checks, it cannot refuse to pay the checks 
and apply the deposit to the satisfaction of a debt, owing to it from the 
depositor. : 

In First National Bank v. Barger, 115S. W. Rep. 726, a Kentucky 
decision, it was held that the lawis this: If a bank receives a general 
deposit from one who is indebted to it, the bank has the right tocharge 
the depositor’s account with such indebtedness; but if a bank receives 
a deposit with notice that it is made withthe purpose of meeting out- 
standing checks drawn by the depositor, it has no right to charge the 
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dzpositor’s account with sums due it from the depositor, and thus pre- 
vent the persons holding the outstanding checks from collecting them. 
This rule applies only when the bank has notice of the previous appro- 
priation of the sums deposited, or, in other words, that it is a special 
deposit to meet outstanding checks issued by the depositor. 

The garnishing creditor of the depositor, in this regard, stands in 
no better position than does the bank in which the deposit is made. In 
the case of Falls City State Bank v. Wehrli, 68 Neb. 75, 93 N.W. Rep. 
994, it was held that, where a person deposits money ina bank, inform- 
ing the bank that the deposit is made for the particular purpose of 

2eting an outstanding check, the right of the check holder, for whose 
benefit the deposit is made, is superior to that of garnishing creditor 
of the depositor. 

An agreement of the kind referred to in this section is not to be 
confused with a certification, which must be in writing in order to be 
valid. If the holder of a check, drawn against a general deposit calls 
up the drawee bank and asks if it will pay the check, the bank’s re- 
sponse that it will pay the check is not binding upon it. This is an at- 
tempted certification, and a certification is required by the provisions 
of the Negotiable Instruments Law to be in writing. But where a 
deposit is made in a banking institution for the express purpose 
of paying a particular check, there is what is termed in law a specific 
deposit and the bank is under an obligation to observe the terms of the 
agreement, though it is not reduced to writing. The distinction is 
brought out in a Nebraska decision, wherein it appeared that a bank 
advised the holder of a check by telephone that it would be paid 
upon presentment. If this was all there was to the case the bank’s 
promise would not be binding because it would be a mere attempted 
certification and could not be enforced for the reasons stated above. 
But it further appeared that, subsequent to the conversation over the 
telephone, between the holder of the check and the bank, the deposi- 
tor withdrew his deposit, leaving in the bank the exact amount of the 
check and instructing the bank to pay the check in question. It was 
held that the statute, requiring a certification to be written, did not 
apply under these circumstances and that the bank was liable in an ac- 
tion by the holder of the check. Gruenther v. Bank of Monroe, Neb., 
133 N. W. Rep. 402. 


§ 149. Bank’s Liability for Refusing to Honor Depositor’s Check.— 
When a bank accepts a deposit subject to check, it agrees with its 
depositor, impliedly if notexpressly, to pay his checks, properly drawn 
and presented, so long as the deposit is sufficient for that purpose. If 
the bank, without having just cause, refuses to honor a check drawn 
upon it by one of its depositors, it becomes liable to him in damages. 
In this and the following sections will be pointed out what constitutes 
sufficient cause for the refusal of a check and what damages the bank 
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is subject to, where it refusesa check without sufficient cause. And 
it may be mentioned that the damages, sometimes awarded against a 
bank for wrongfully, though in good faith, dishonoring depositor’s 
check, seem to be out of all proportion to the damage actually sus- 
tained by the depositor. 

Ordinarily there are three causes which impel a bank to return a 
check drawn on it. Probably the reason most usually met with, ad- 
vanced by a bank for dishonoring a check, is that.the deposit against 
which it is drawn is insufficient. In this regard it is quite possible for a 
bank to be mistaken and toreturn acheck, marked “insufficient funds,”’ 
in the belief that the deposit is insufficient, when as a matter of fact 
the drawer has on deposit to his credit an amount sufficient to pay the 
check. Thisis generally due to anerror of computation or bookkeep- 
ing on the part of one of the bank officials. The cases ona bank’s lia- 
bility in such circumstances will be referred to in section 150. An- 
other reason, occasionally advanced by a bank for refusing a deposi- 
tor’s check, is that some party other than the depositor notifies the 
bank that heclaims the deposit and directs the bank not to pay any of 
the money to the depositor, or on his order. The decisions on this 
point will be taken up insection 151. Another ground, upon which a 
bank sometimes bases its refusal to honor a check is that the depositor 
is indebted to it upon a promissory note, or in some other manner, the 
payment of which claim exhausts the deposit or makes it insufficient 
to pay the check. In this respect the bank may err as to the maturity 
and validity of its claim. The cases under this point will also be found 
in section 151. 

Since it is a general rule that a mistake of any kind, whether of 
law, judgment or fact, does not absolve a bank from liability for dam- 
ages to its depositor for refusing to pay his check, it is somewhat neces- 
sary for. bank officials to have knowledge, not only of the condition of 
their depositors’ accounts, but of the rules of law which express the 
bank’s rights and obligations in the matter of refusing to honor checks 
drawn by its depositors. 

We will take up first the matters which must appear before a bank 
can be held responsible in damages for refusing to honor acheck. In 
the first place it must appear that the relation of banker and depositor 
existed between the bank and the drawer of the check, and that the 
deposit was a general one, subject to the depositor’s check. Where a 
deposit is made for a special purpose the bank is not rendered liable 
to the depositor if it refuses to honor a check, which is not drawn in 
accordance with the terms of the deposit. Thus, where a bank loaned 
money on a mortgage, with an agreement that the money should re- 
main in the bank and should be paid out only on a note due the bank, 
or for certain other specified purposes, the deposit was special and the 
bank was not liable in damages for refusing to honor a check, drawn 
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by the depositor for the purpose of transferring the deposit to his gen- 
eral account in another bank. Stephens v. Chehalis National Bank, 
Wash., 141 Pac. Rep. 340. 

The mere fact that a person has money in a bank does not entitle him 
to draw checks against the fund. And, if he has notthe right to check 
against the money, the bank is, of course, in no way liable for refusing 
to honor checks drawn by him. Thus, where a bank held money, to 
which a contractor was entitled, for work performed by him, it was 
held that the contractor’s right to the money did not authorize him to 
draw checks against it and that the bank was not liable to him for re- 
fusing to pay his checks. McKnight v. Bank of Arcadia, 114 La. 289, 
38 So. Rep. 172. 

It must also appear, in order that.a bank may be held liable in 
damages, for refusing a depositor’s check, that the check was present- 
ed at the proper time and place, and was properly indorsed by the 
payee, or other holder, where such indorsement is necessary to a trans- 
fer of the check. Harden v. Birmingham Trust Co., 1 Ala. App. 610, 
55 So. Rep. 943. 

It has been held that a bank may not refuse to honor a check be- 
cause it happens to have knowledge that the money is being devoted to 
anillegal use. In McCord v. California Nat. Bank, 96 Calif. 197, 31 
Pac. Rep. 51, the decision was tothe effect that a bank may not refuse 
to pay a depositor’s check merely because it knew that the check was 
given in settlement of an election bet, made contrary to law. The 
bank’s undertaking is to honor its customer’s orders, so long as he has 
sufficient funds in the bank; subject to certain limitations for the pro- 
tection of the bank against spurious orders, the funds are intended and 
understood to be as much under the control of the depositor as though 
they were in his own safe. The bank may not appoint itself conserva- 
tor of its depositor’s morals. Ifthe depositor uses his money in viola- 
tion of the laws of the state he is answerable to the state and not tothe 
bank. 

A bank should not refuse to pay all of a number of checks, present- 
ed at the same time, merely because the deposit is insufficient to pay 
them all. The duty of the bank, in such circumstances, is to pay the 
checks so far as the deposit will go, and it is optional with the bank as 
to which checks to pay and which to reject. Reinisch v. Consolidated 
National Bank, 45 Pa. Super. Ct.236. In this case it was intimated 
that the proper course is to pay the checks in the order of the amounts 
for which they are drawn, beginning with the check calling for the 
smallest amount. This decision was referred to in more detail in the 
July issue of the Journal, section 145. Anda bank may not, without 
incurring liability to its depositor, set aside funds to meet a post dated 
check drawn by him and then refuse to pay checks, drawn by the same 
depositor and subsequently presented, which checks could be paid, ex- 
cept for the setting aside of money to meet the post dated check. 
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Smith v. Maddox-Rucker Banking Co., 8 Ga. App. 288, 68 S.E. Rep. 
1092. 

A bank is, of course, not liable to its depositor, in an action for 
slander of his credit, where it refuses to pay upon the depositor’s own 
demand; such action on the part of the bank is a private matter between 
the bank and the depositor, to which no publicity or injury to the re- 
putation would necessarily attach. Hanna v. Drovers’ Nat. Bank, 194 
Ill. 252, 62 N.E. Rep. 556. 


§ 150. Refusal to Honor Depositor’s Check Through Mistake.—The 
fact that a bank made a mistake in computing a depositor’s balance and, 
for that reason, refused to pay one of his checks in the honest, but 
mistaken, belief that the deposit was insufficient, cannot be relied on 
by the bank, when it is sued for damages by the depositor, to reimburse 
him for the injury which his credit has suffered as a result of the dis- 
honored check. Perhaps some one in the bank made an error in foot- 
ing up the amount of the depositor’s balance; perhaps arecent depos- 
it was not properly entered on the books of the bank; perhaps there 
was an erroneous entry of a withdrawal or certification. It all amounts 
tothe samething. The bank has refused a check which sheuld have 
been paid. It is true the bank honestly believed that the check was 
not good. But the law is thata bank must know the state of its deposi- 
‘ tor’s account. If it allows itself to get confused in this regard it must 
shoulder the consequences. The holder of the check takes the bank’s 
word that the check is not good. And, in theory at least, word is pass- 
ed on to the business acquaintances of the drawer and they take the 
statement at its face value. They become suspicious of the drawer and 
his credit is destroyed. In the case of Lorick v. Palmetto Bank & 
Trust Co., 74S. E. 185, 54 S. E. Rep. 206, a bank refused to honor a 
depositor’s check in the mistaken belief that the depositor’s money was 
placed in the savings department of the bank and was, therefore, not 
subject to check. The depositor was held to be entitled to damages. 

Damages are allowed against a bank in cases of this kind on the 
ground that where a bank, through error, refuses to pay a depositor’s 
check, the consequences to the drawer are the same as though the bank 
had acted with malice. A bank will not be allcwed to turn back a 
good check, with a badge of dishonor upon it; and then protect itself 
by saying, in effect, that this was due to its owncarelessness. Atlanta 
Nat. Bank v. Davis, 96 Ga. 334, 23 S. E. Rep. 190; Levin v. Com- 
mercial Germania Trust & Savings Bank, La., 63 So. Rep. 601; First 
Nat. Bank v. Railsback, 58 Neb. 248. It is held, however, that the 
fact that the refusal of a check was due to an error of bookkeeping, and 
that the bank, on the discovery of the error, attempted to repair the 
injury occasioned by its mistake, may be taken into consideration in 
mitigation of damages. Spearing v. Whitney Central Nat. Bank, La., 
56 So. Rep. 548. 
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§ 151. Where Bank May Be Justified in Refusing to Honor De- 
positor’s Check.—When a bank receives notice from a third party that 
he claims a deposit standing in the name of a certain depositor and is 
instructed by such third person not to honor checks drawn by the de- 
positor and subsequently presented, the bank is placed in an awkward 
position. If it pays checks drawn by the depositor and thereafter pre- 
sented it may render itself liable to the third party, and if it follows the 
instructions of the third party and refuses the depositor’s checks it may 
subject itself to an action for damages by the depositor. 

In England, and under some of the decisions in this country, the 
rule seems to be that a mere notice to a bank from some outside party 
that he claims the amount standing to the credit of a depositor, does 
not justify the bank in dishonoring a check drawn by the depositor. 
Tassell v. Cooper, 9 C. B. (Eng.) 509; Nehawka Bank v. Ingersoll, 2 
Neb. (Unoff.) 617, 89 N. W. Rep. 618. These cases hold that, where 
a bank receives money from a person and gives him credit therefor, it 
is in duty bound to honor his checks to the extent of the deposit, and 
it cannot refuse to honor his checks or drafts on the ground that the 
money deposited belongs to some other person or that the title of the 
depositor is defective. These are matters in which the bank is not in- 
terested or concerned until the third party, who claims to be the owner 
of the fund, proceeds legally to enforce his rights. 

Tae weight of authority in this country, however, is to the effect 
that, where notice is given to the bank that the money standing to the 
depositor’s credit belongs to another, the bank will be justified in with- 
holding the payment of checks drawn by the depositor. Jaselli v. 
Riggs Nat. Bank, 36 App. D.C. 159; Hanna v. Drovers’ National 
Bank, 194 Ill. 252, 62 N. E. Rep. 556; McEwen v. Davis, 39 Ind. 109; 
Arnold v. McCungie Savings Bank,71 Pa. 287. Nevertheless, when a 
deposit is claimed by some one other than the depositor, the bank 
should, for its own protection, satisfy itself that there is some real 
foundation for the claim before it refuses to honor the depositor’s 
checks. The bank should be diligent in notifying the depositor of the 
adverse claim andof its intention to protect itself by retaining out of 
the amount standing to his credit a sum sufficient to meet that claim; 
for negligence in this regard may render the bank responsible to the 
depositor, even under the prevailing American doctrine. In other 
words, the bank is not justified in refusing a depositor’s checks, upon 
the mere receipt of notice that the deposit is claimed by another, un- 
less it has exercised diligence in notifying him of its intention to do 
so, or unless, of course, it subsequently develops that the money. ac- 
tually belongs to the party giving notice. Jaselli v. Riggs National 
Bank, 36 App. D.C. 159. 


(Zo be Continued.) 





This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


BANK MAY RECOVER MONEY PAID ON FORGED 
CHECK UNDER PENNSYLVANIA STATUTE. 


Union National Bank v. Franklin National Bank, Supreme Court of Pennsylvania, May 10, 1915. 
94 Atl. Rep. 1085. 


Under the act of April 5, 1849, banks in Pennsylvania may recover back the 
money which they pay out on checks bearing forged signatures. The drawee bank, 
however, loses its right of recovery where it does not exercise diligence in giving 
notice of the forgery to the party collecting the check. But, where the party re- 
ceiving payment isacting merely as‘a collecting agent, a failure by the drawee to 
give prompt notice is immaterial, if it appears that the fund is still in the agent’s 
hands or that the agent is in a position to recoup himself at the time of receiving 
notice of the forgery. 


Appeal from Court of Common Pleas, Philadelphia County. 

Assumpsit by the Union National Bank against the Franklin Na- 
tional Bank, for the amount of a forged check paid by plaintiff. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

MOSCHZISKER, J. This was an action in assumpsit, instituted Janu- 
ary 26, 1912, by the Union National Bank of Philadelphia against the 
Franklin National Bank of the same city, to recover $3,000, the amount 
of a forged check purporting to have been drawn by the Everett Bank 
of Everett, Pa., a depositor of the plaintiff. This check, dated No- 
vember 2, 1911, was deposited on November 15, 1911, in the United 
States National Bank of Portland, Or., and credited to the amount of 
its depositor; the check was then transmitted to the Franklin Bank 
‘for collection and credit,’’ received by that institution November 20, 
1911, and credited on a running account kept with the United States 
Bank. The last indorsement upon the check is that of the United 





NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 192. 
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States Bank, and the fact that the Franklin Bank was merely acting as 
a collecting agent for the former is conceded in the paper books on 
both sides. After payment of the check through the clearing house 
to the Franklin Bank, the Union Bank, without making any compari- 
son of th2 signature thereon, or other special examination, heldit until 
November 29, 1911, and then, in accordance with a usual business 
custom, returned the check with others then in its possession to the 
Everett Bank. On December 5, 1911, the Everett Bank discovered 
that the signature on the check, purporting to be that of its cashier, 
was a forgery, and immediately gave notice of this fact to the Union 
Bank, which in turn notified the Franklin Bank, who forthwith tele- 
graphed notice to the United States Bank. On November 20, 1911, 
when the check was originally deposited with the United States Bank, 
the man who made the deposit had a balance to his credit in that in- 
stitution, including the amount of the check, of $3,990.35; he made 
no further deposits, and withdrew all of this money between Novem- 
ber 22d and December 7, 1911, when he closed his account. The de- 
fendant’s evidence showed that: 

‘“The United States National Bank, on November 24, 1911, receiv- 
ed through the mail, advice of credit bearing date November 20, 1911, 
from the Franklin National Bank, * * showing that said check had 
been paid on November 20, 1911, and that the account of said United 
States National Bank with said Franklin National Bank had been 
credited in said sum of $3,000. 

The account of the United States Bank on the books of the Frank- 
lin Bank showed a balance in favor of the former at the close of busi- 
ness on November 20, 1911, of over $33,000, and from that day until 
December 4, 1911, it contained debit items totaling over $46,000; but 
the daily balances to the credit of the United States Bank from No- 
vember 20, 1911, to December 7, 1911, inclusive, always ran from 
$29,000 to $47,000, the balance on the last date being $31,848.32. When 
the forgery was discovered, the Franklin Bank refused to return the 
amount of the check to the Union Bank, and the latter brought the 
present action; binding instructions were given for the plaintiff, and a 
verdict was rendered accordingly, upon which judgment was entered; 
the defendant has appealed. 

Negotiable Instruments Act May 16, 1901, § 62 (P. L. 1914), 
provides: 

‘“The acceptor, by accepting the instrument,.engages that he will 
pay it according to the tenor of his acceptance, and admits: 1. The ex- 
ist2ac2 of the drawer, the genuineness of his signature,and his capacity 
and authority to draw the instrument.’’ 

The appellant contends that this provision applies to the present 
case and bars the plaintiff’s right of recovery. Somewhat similar ne- 
gotiable instrument acts, containing a provision like the one just quot- 
ed, have been passed in most of the states, and the appellant cites 
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authorities from these other jurisdictions which go far to sustain its 
position; but, after consideration of all the cases called to our atten- 
tion, and some research, we have reached the conclusion that the pres- 
ent case must be determined under our own acts of assembly and the 
relevant Pennsylvania decisions. It may be well here to note that the 
cases from other jurisdictions do not deal with a’situation presenting a 
prior statute like our act of 1849, infra. 

When the act of 1901, supra, was passed, we had upon our statute 
books the act of April 5, 1849 (P. L. 456), which provides by section 10: 

‘* That whenever any value or amount shall be received * * in pay- 
ment of any * * check * * or other instrument, negotiable within this 
com nonwealth by the holder thereof, from the indorsee or indorsces, 
or payer or payers of the same, and the signature * * of any person or 
persons, represented to be parties thereto, whether as drawer, acceptor 
or indorser, shall have been forged thereon, and such value or amount 
by reason thereof erroneously given or paid such indorsee or indorsees, 
as well as such payer or payers respectively, shall be legally entitled to 
recover back from the person or persons previously holding or negotia- 
ting the same, the value or amount so as aforesaid given, or paid by such 
indorsee or indorsees, or payer or payers respectively, to such person 
or persons. * *’’ 

In Colonial Trust Co. v. Nat. Bk. of Western Penna., 50 Pa. Super. 
Ct. 510, it was decided that section 62 of the act of 1901, supra, did not 
repeal the section of the act of 1849 just quoted. 

Prior to the foregoing decision by the superior court this ccurt 
(1908), by Mestrezat, J., in Wisner v. First Nat. Bak of Gallitzin, 220 
Pa. 21, 68 Atl. 955. 17 L. R. A. (N. S.) 1266, had construed the act of 
1901, supra, and decided that, under section 185, a check must te 
viewed as a bill of exchange, and, under section 137: 


‘‘Where a drawee to whom a bill is delivered for acceptance 
refuses within 24 hours* * to return the bill accepted or nonaccepted 
to the holder, he will be deemed to have accepted the sarre.’’ 


Further, that failure or neglect to return a check (220 Pa. 33, 68 
Atl. 955,17 L. R. A. [N.S.] 1266) to the holder of the collecting bank 
within 24 hours after delivery to the drawee bank was a refusal within 
the meaning of section 137 of the act of 1901, tantamount to an accep- 
tance, the same as though the check had been formally accepted in 
writing, and finally (220 Pa. 31, 68 Atl. 955, 17 L. R. A. [N.S.] 1266), 
that such a constructive acceptance was effective to charge the drawee 
under section 132 of the act of 1901, supra; citing with approval State 
Bank v. Weiss, 46 Misc. Rep. 93, 91 N. Y. Supp. 276, andsaying (220 
Pa. 32,68 Atl. 959, 17 L. R. A. [N. S.] 1266): 

““It was an action on a check drawn on a branch bank of the plain- 
tiff and was paid by plaintiff. * * It was afterwards discovered that the 
drawer had no funds in the bank, and this suit was brought to recover 
fron the indorsers six days later. It was held there could be no re- 


* * 
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covery; that a check was a bill of exchange, payable on demand; and 
that under the Negotiable Instruments Law a drawee will be deemed to 
hive accepted a bill when he does not return it within 24 hours after 
its delivery for acceptance.’’ 


Also see Provident Securities & Banking Co. of Boston v. First N. 
Bank of Gallitzin, 37 Pa. Super. Ct. 17. 

Our decision in the Wisner Case was promptly followed by the act 
of April 27, 1909 (P. L. 260), amending section 137 of the act of 1901, 
supra, and providing that the mere retention of a bill by the drawee, 
unless its return has been demanded, will not amount toan acceptance, 
further, ‘‘that the provisions of this section shall not apply to checks.’’ 
No matter what the rule may have been before, since this latter act, it 
‘ is clear the law now is as declared by the Superior Court in Colonial 
Trust Co. v. Nat. Bk., supra, and that, even though under the act of 
1901, supra, a check may be viewed the same asa bill of exchange, yet, 
now the acceptance of such an instrument must be in writing in order 
to make section 62 of the Negotiable Instruments Act apply. Moreover, 
it is plain that the act of 1849, supra, is extant so far as the present 
case is concerned; for ‘‘to repeal by implication there must be such a 
positive repugnancy between the new law and the old, that they can- 
not stand together, or be consistently reconciled’’ (Homer v. Comm., 
106 Pa. 221, 226, 51 Am. Rep. 521), and ‘‘the extent of the repeal will 
be measured by the extent of the necessary conflict or inconsistency 
between them—if there are any parts or provisions of the earlier law 
which may stand as unaffected by the later act, they will not be held 
repealed thereby.’’ Black on Interpretation of Laws (2d Ed.) p. 355. 
Since there was no acceptance, and section 62 of the act of 1901, supra, 
does not apply, the question is: How far does section 10 of the act 
of 1849 govern the present case and afford the plaintiff a right of 
recovery? 

The query just put brings us to aconsideration of some of the cases 
decided under the act of 1849, supra, and other relevant decisions. The 
appellant contends that the plaintiff had no right of recovery, even un- 
der the act in question, because of negligence on its part in delaying 
notice of the forgery, to the prejudice of the defendant. In Iron City 
Nat. Bk. v. Fort Pitt Nat. Bk., 159 Pa. 46, 28 Atl. 195, 23 L.R.A. 615, 
a leading case under the act of 1849, supra, we held that the payment 
of a forged check was not, per se, a bar to recovery by the party pay- 
ing; that, although the payer was not required to give notice of the 
forgery on the very day of payment, as at common law, yet, he must 
give prompt notice ‘‘according to the circumstances and the usage of 
the business’’ (concerning this phrase, see McNeely Co. v. Bk. of No. 
America, 221 Pa. 588, 598, 70 Atl. 891, 894 [20 L. R. A. (N.S.) 79]); 
but that, if the one receiving the money could recoup himself there- 
from without loss, the date of notice became immaterial. On theother 
hand, we held that the statute did not dispense with the necessity for 
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care and diligence on the part of the payer, or exempt him from the 
consequences of his own negligence, if loss accrued thereby to the 
other party. In that case the plaintiff bank paid a forged check, en- 
tered it and then gave no further regard to the matter until its atten- 
tion was called, five days later, to the subject, when an investigation 
was commenced which resulted in the discovery that the drawer’s 
name had been forged; in the meantime the defendant bank had ac- 
tually paid out the money received from the check, and it was held 
that the plaintiff could not recover. Mr. Justice Mitchell, in writing 
the opinion, stated (159 Pa. 50, 28 Atl. 196, 23 L. R. A. 615): 

‘“The mere fact of payment is no longer, eo instanti and of itself, a 
bar to recovery of the money, but the principles of the commercial law 
are still applicable, and there is still the same necessity as before, for 
care, diligence, and proper notice under the settled rules of the law of 
negotiable paper.’’ ‘‘In the present case (159 Pa. 52, 28 Atl. 197, 23 
L. R. A. 615) * * in all probability the forgery would not have been 
discovered until the deposit book of the supposed drawers * * came in 
for settlement, had not the defendants * * called to start the investi- 
gation which resulted in the discovery. This must be pronounced a 
want of due diligence. The drawee is still presumed to know the 
drawer’s signature * * though the first slip is no longer conclusive 
against him. But having finished his examination, dismissed the sub- 
ject from further attention, and allowed five days to elapse, during 
which the party receiving the money had paid it out in reliance upon 


the plaintiff's act, the latter cannot be allowed to say that he acted with 
due diligence.’’ 


This decision might be held aptly to fit the circumstances of the 
present case, if, under the applicable rulings on the law, appellant can 
be said previously to have paid the money received from the forged 
check over to its principal, the United States Bank, in such a manner and 
to such an extent that defendant could not legally recoup itself at time it 
received notice of the forgery; but the question arises: Is such the 
case? The query last stated necessitates a further examination of the 
case we have been discussing and others. The Iron City Bank Case 
differs from the one at bar in this respect: There the plaintiff did not 
attempt to pursue the collecting bank, but went directly against its 
principal, the depository bank, thereby, at least impliedly admitting, 
for the purposes of the case, that the money had been paid to such 
principal; whereas, the present suit is against the agent, or col- 
lecting bank, on the theory that, in point of fact, it still had on 
hand the money with which to recoup itself, and therefore had suffer 
ed no prejudice. In other words, here we have’ what Mr. Justice 
Mitchell designates in the Iron City Nat. Bk.Case ‘‘mere book entries’’; 
for there was no pretense of actual payment of the very money receiv- 
ed from the forged check, nor did the Franklin Bank claim that it had 
transmitted any funds designated as those received from this check. It 
is plain that there were no actual remittances to the United States 
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Bank by the Franklin Bank, for the latter’s vice-president testified: 


“‘Q. You have never actually paid over the cash to the United 
States Bank? You have never paid this or any other cash? It has 
been a system of bookkeeping showing balances ?’’ ‘‘A. Simply a mat- 
ter of debits and credits, as is customary.”’ 


As previously shown in our recital of the facts, although the book 
entries of the Franklin Bank show debits between the given dates, 
from which, by application of the strict rule as tothe appropriation of 
items of discharge to extinguish the earliest items of charge, in theory, 
-it could be reasoned that the $3,000 from the forged check had passed 
from the Franklin Bank to the United States Bank; yet, on the other 
hand, the account was still open when the forgery was discovered and 
the notice sent, and these same book entries show large daily balances, 
many times more than sufficient to cover the $3,000, constantly stand- 
ing to the credit of the United States Bank during the period in 
question. 

On its facts, the case at bar is much more nearly akin to Trades- 
men's Nat. Bk. v. Third Nat. Bk., 66 Pa. 435, referred to in the Iron 
City Bank opinion, where, at page 51 of 159 Pa., at page 197 of 28 Atl., 
23 L. R. A. 615, Mr. Justice Mitchell states: 

‘“In Tradesmen’s N. Bk. v. Third N. Bk., * * the defendant had 
collected the money as agent for another bank, and had credited it on 
the other’s account; under Levy v. Bank of United States, 1 Bin. 27, 
this would have been equivalent to actual payment * * butit was held 
that the act of 1849, now prevented the mere book entry from being 
conclusive, and as the defendant could pay the money back to the 
plaintiff without loss to itself, it was bound to do so.’’ 

In this Tradesmen’s Bank Case (page 437), the defendant was a 
collecting agent which had received the money from the plaintiff bank, 
and, before the latter sent notice that the draft was a forgery, the 
former had transferred the amount on its books to the credit of its 
principal; this, the defendant contended, remitted the money and 
placed the fund from the transaction beyond its control. The trial 
court refused the defense. 

See reference to the case last cited in Corn Ex. N. Bk. v. National 
Bk. of Republic, 78 Pa. 233, 237. 

In the absence of prejudicial negligence, the general principle is 
that when a check left for collection has been credited to a depositor 
as cash, it may be charged back in case it turns out to be a forgery 
(Michie on Banks and Banking, Vol. 11, p. 1500), andin Pennsylvania 
we have held that, if the forgery is not discovered until after the 
amount of the check is paid by the drawee bank to the collecting bank 
the latter may return the money and charge the amount against the 
fund, standing to the credit of its depositor. See Rapp v. National 
Security Bk., 136 Pa. 426, 20 Atl. 508. In event of no funds in the 
hands of the bank against which to charge the amount paid on a forged 
instrument, under cases like Little v. Derby, 7 Mich. 325, the person 
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to whom the money was paid becomes a debtor to the paying bank, and 
the latter may forthwith recover against him, on the theory of a debt 
due; and, under Commercial N. Bk. v. Henninger, 105 Pa. 496, 501, 
502, in the absence of a special agreement to the contrary, a debt due 
to a bank can always be set off against deposits in its hands. Itis un- 
necessary to discuss the application of these cases, however, for inthe 
case at bar the court below rendered its decision in favor of the plain- 
tiff on the ground that the defendant bank was always in a position 
legally to recoup itself by charging its principal, the United States 
Bank, with the amount of the forged check, because, even at receipt 
of notice of the forgery, the defendant had the fund from the check on 
hand, and hence was not prejudiced by the delay in giving such notice 
—the court saying the defendant’s testimony shows that “‘when the 
Union Bank gave notice * * there was on hand $36,000 * * in the 
Franklin Bank to protect it from this payment.’’ This being the case, 
and the appellant having the legal right to reimburse itself, it was not 
hurt by the alleged negligence of the plaintiff, and therefore the trial 
judge committed no error when he instructed in favor of the latter. 
The assignments of error are overruled,and the judgment is affirmed. 


NEGOTIABILITY OF NOTE. 


Farmers’ Loan & Trust Company of lows City v. Planck, Supreme Court of Nebraska, April 16, 1915. 
152 N. W. Rep. 390. 


The negotiability of a note is not affected by the fact that it contains the fol- 
lowing provision: ‘‘A discount of six per cent. will be allowed if paid in full within 
fifteen days from date.’’ 


Appeal from District Court, Madison County; Welch, Judge. 

Action by the Farmers’ Loan & Trust Company of Iowa City, Iowa, 
a corporation, against Walter Planck. From judgment for defendant, 
plaintiff appeals. Reversed and remanded. 

Rose, J. This is an action on a promissory note for $587, dated 
August 30, 1909. The principal is payable in six installments maturing 
at different times within 13 months. The Equitable Manufacturing 
Company is named as payee, and defendant is maker. By mesne as- 
signments plaintiff, September 1, 1909, became the holder of the note 
as collateral’security foraloan. The instrument, whenexecuted, was 
attached to a contract for the purchase of jewelry, and it was given for 
the price thereof. Under the terms of sale defendant was entitled to 
the possession of a piano to be given as a prize to the holder of the 
largest number of jewelry certificates issued by defendant to purchasers 
of goods from him. Plaintiff claims to be a holder of the note for value 
before maturity. In his answer defendant pleaded that the note was 


NOTE.—For other similar decisions, see Banking Law Journal Digest and Supple- 
ment, § 299, 304. 
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obtained by fraudulent representations; that he immediately rescinded 
the contract of purchase; and that he never received the jewelry or the 
piano. Upon atrial of the issues the district court directed a verdict 
in favor of defendant, and plaintiff has appealed. 

De2fendant contends that, under the rule in Bothell v. Schweitzer, 
84 Neb. 271, 120 N. W. 1129, 22 L. R.A (N.S) 263, 133 Am. St. 
Rep. 623, the note in controversy is not negotiable, and that even a 
bona fide holder can not recover in an action thereon. When Planck 
signed the note it was attached to the order for goods to be shipped, 
but was separated therefrom by a perforated line above which were 
these words: 

“The installment note below to be detached by Equitable Mfg. Co.’’ 

The contract of sale also contained the following: 

“If goods are shipped, detach and credit my account with attached 
installment note which I hereby give in payment of this bill. If goods 

-are not shipped, note is to be returned to me.’’ 

In the Bothell Case the note was glued to the contract of sale, and 
was unlawfully detached. Inthe present case, when the goods were 
ship ed, the note was detached according to agreement. The rule in 
the Bothel Case is correct, but is inapplicable here. 

The note executed by defendant contained the following provision: 

“A discount of 6 per cent. will be allowed if paid in full within 
fifteen days from date.’’ 

Is the negotiability of the note thus destroyed? Under the statute 
an instrument to be negotiable, ‘‘must contain an unconditional prom- 
ise or order to pay a sum certain in money.’’ Rev. St. 1913, § 5319, 
The act of the Legislature defines what a ‘‘sum certain’’ is, but does 
not mention discount. Rev. St. 1913, § 5320. The authorities upon 
this point are in conflict. In the following cases it is held that such a 
note is nonnegotiable: Fralick v. Norton, 2 Mich. 130, 55 Am. Dec. 56; 
Story v. Lamb, 52 Mich. 525, 18 N. W. 248; Way v. Smith, 111 Mass. 
523; National Bank of Commerce v. Feeney, 9 S. D. 550, 70 N. W. 
874,46 L. R. A. 732; Farmers’ Loan & Trust Co. v. McCoy & Spivey 
Bros., 32 Okl. 277, 122 Pac. 125,40 L. R. A. (N. S.) 177. 

Story v.Lamb, 52 Mich. 525, 18 N. 248, follows the holding in Lamb 
v. Story, 45 Mich. 488; 8 N. W. 87. Im Kirkwood v. First Nat. Bank, 
40 Neb. 484, 58 N. W. 1016, 24 L. R.A. 444, 42 Am. St. Rep. 683, 
this court said: 

**In Lamb v. Story, 45 Mich. 488 [8 N. W. 87], it was held that the 
negotiability of a note payable on or before two years from date was 
destroyed by a memorandum attached, providing that if paid within 
one year there should be no interest, and that case is cited by Mr. 
Diniel in support of a similar statement, and is the only authority cited. 
We are not satisfied with that doctrine. In Hope v. Barker, 112 Mo. 
338[20 S. W. 567, 34 Am. St. Rep. 387], the provision was ‘without 
interest thereon if paid at maturity; if not paid at maturity, to bear 
interest from date.’ It was held that that provision did not destroy 
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the negotiability of the note; the note on its face showing what should 
be paidat any particular time, and being therefore certain in itsterms.’’ 

In Farmers’ Loan & Trust Co. v. McCoy & Spivey Bros., 32 Okl. 
277, 122 Pac. 125, 40 L. R. A. (N.S.) 177, it is held that a provision 
in a note similar to the one now in controversy impairs its negotiabil- 
ity. This decision rests upon Randolph v. Hudson, 12 Okl. 516, 74 
Pac. 946, and South Dakota cases therein cited. 

In Randolph v. Hudson, 12 Okl. 516, 74 Pac. 946, it was held that 
a provision, “with interest at the rate of 12 per cent. from date, if not 
paid at maturity,’’ destroyed the negotiable character of the note. 
This is contrary to Hope v. Barker, 112 Mo. 338, 20 S. W. 567, 34 Am. 
St. Rep. 387, cited with approval in Kirkwood v. First Nat. Bank, 40 
Neb. 484, 58 N. W. 1016, 24 L. R. A. 444, 42 Am: St. Rep. 683. 

Oklahoma also holds that a provision for an attorney’s fee, if the 
debt is not paid at maturity, renders the note nonnegotiable. This is 
contrary to the holding in Stark v. Olsen, 44 Neb. 646,63 N. W. 37, 
and is inconsistent with the Negotiable Instruments Law. The Okla- 
homa cases were decided under local statutes in force when the notes 
were executed, and in the McCoy Case the court says that it does not 
decide what the result would be under the Negotiable Instruments 
Law subsequently adopted by that state. The Oklahoma decisions were 
rendered under the following statutory provisions: 

‘“‘A negotiable instrument must be made payable in money, only, 


and without any condition not certain of fulfillment’’ and “‘must not 
contain any other contract than such as is specified’’ in the statute. 

These provisions were adopted from South Dakota, and the Okla- 
homa cases follow the South Dakota construction. 

In National Bank of Commerce v. Feeney, 12 S. D. 156, 80 N. W. 
186, 46 L.R.A. 732, 76 Am. St. Rep. 594, it is held that: 

‘‘A stipulation for a discount of 12 per cent. if a note is paid be- 
fore maturity renders it non-negotiable because of the uncertainty as 
to the amount to be paid.’’ 

And the court quotes an earlier- decision containing the following 
language: 

‘“Waile, in the opinion of the writer, a promissory note, otherwise 
undbjectionable, meets the requirements, and stands the test of nego- 
tiability, when there is no date at which the exact amount then due 
cannot be ascertained by inspection and computation, this court has 
dlaz2 litselfin line with a class of authorities which require such a 
degree of certainty that the exact amount to become due and payable 
at any future time is clearly ascertainable at the date of the note, un- 
influenced by any conditions not certain of fulfillment; and the rule 
thus established must control cases subsequently arising, where the 
facts are substantially the same.’’ 

The doctrine thus stated is in conflict with some of the Nebraska 
decisions and with the Negotiable Instruments Law. Kirkwood v. 
First Nat. Bank, 40 Neb. 484, 58 N. W. 1016, 24 L. R. A. 444, 42 Am. 
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St. Rep. 683; Stark v. Olsen, 44 Neb. 646, 63 N. W. 37; Fisher v. 
O’ Hanlon, 93 Neb. 529, 141 N. W. 157; Rev. St. 1913, $§ 5320, 5322. 

In Loring v. Anderson, 95 Minn. 101, 103 N. W. 722, it is held that 
a note providing for a discount of 6 per cent., if the debt is paid on or 
before maturity, does not make the instrument nonnegotiable, as the 
amount of the dzduction is readily ascertainable from the face of the 
paper. To the same effect is Harrison v. Hunter (Tex. Civ. App.) 
168 S. W. 1035. This is in harmony with the statutory and the gen- 
eral rule that a note is negotiable, though payable on or before a cer- 
tain date. Rev. St. 1913, § 5322. The amount of the discount and the 
amount due on the note in controversy, if paid within 15 days from date, 
are sums readily ascertainable. With the question of negotiability de- 
termined in favor of plaintiff, the peremptory instruction for defend- 
ant is erroneous. Whether plaintiff is a ‘‘holder in due course,’’ with- 
in the meaning of the statute, and whether there was fraud on the 
part of the original payee, are issues not determined on this appeal. 
The judgment of the district court. is therefore reversed, and the cause 
reminded for further proceedings. 

Reversed and remanded. 


RIGHT TO RECOVER ON STOLEN CHECK. 


Schaeffer v. Marsh, New York Supreme Court, Appellate Term, May 13, 1915. 153 N. Y. Supp. 96. 


Where a check, complete in every respect, except as to delivery, is stolen from 
the drawer by the payee and negotiated by the latter toa holderin due course, the 
holder is entitled to recover thereon. 


Appeal from Municipal Court, Manhattan Borough, Seventh District. 
Action by Fred Schaeffer against William Marsh and another. From 
a judgment for defendants, entered after a trial by the court without a 
jury, plaintiffappeals. Reversed, and judgment rendered for plaintiff. 
Argued, April term, 1915, before Guy, Bijur and Pendleton, JJ. 
PENDLETON, J. The action was brought by the holder for value 
without notice of a certain check drawn by the maker to one Marsh, in- 
dorsed by the latter and negotiated with plaintiff. It appears by the 
evidence that after the making out of the check and its signature by the 
defendant, and before delivery, it was stolen from him, and thereafter 
indorsed and negotiated by the payee. The court rendered judgment 
for defendants, and the question involved on this appeal is whether the 
above facts constitute a defense to this action. 
When stolen from the maker, the check was in all respects complet- 
ed, exzept as to delivery. There is no evidence of any negligence 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 150. 
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on defendant’s part, which would estop him from alleging that the check 
never had any valid inception by delivery, and the question is therefore 
squarely presented as to whether, under the Negotiable Instruments 
Law, the above facts are a defense to the check in the hands of a bona 
fide holder for value. In Poess v. Twelfth Ward Bank, 43 Misc. Rep. 
45, 86 N. Y. Supp. 857, it was held that a check drawn by a maker, cer- 
tified by the bank, and indorsed by the maker in blank, stolen from 
the maker before delivery, was nevertheless valid in the hands of a 
bona fide holder. So, in Greeser v. Sugarman, 37 Misc. Rep. 799, 76 
N. Y. Supp. 922, a note made to the maker’s order and indorsed, and 
afterwards stolen from him, was valid in the hands of a bona fide hold- 
er for value, under section 35 of the Negotiable Instruments Law. In 
Linick v. Nutting, 140 App. Div. 265, 125 N. Y. Supp: 93, decided in 
1910, a blank check, stolen from the maker and afterwards filled in and 
negotiated, was held invalid in the hands of a holder for value withcut 
notice ; that until completion and delivery it had no inception, and 
the maker could not be held liable, unless for such negligence as would 
estop him from setting up the nondelivery by him. While the reason- 
ing of the opinion, and the case cited with approval (Burson v. Hunt- 
ington, 21 Mich. 415, 4 Am. Rep. 497), tended to the view that the 
same rule would apply to an instrument complete in form stolen from 
the maker before delivery, the decision itself was put on the ground 
that, under section 34 of the Negotiable Instruments Law, an incom- 
plete instrument, which has not been delivered, is not a valid contract 
in the hands of any holder,and that section 35 must be read in connection 
with sec. 34, and, so read, its provisions as to the conclusive presump- 
tion of delivery do not apply in the case of an incomplete instrument, 
such as the one under consideration. The fair result of these cases is 
that, where the instrument is complete, except as to delivery, the non- 
delivery is not a defense as against a bona fide holder in due course for 
value. 

Judgment reversed, with costs, and judgment rendered for plaintiff, 
with costs. ~All concur. ‘ 


CHECK PAID AFTER DRAWER’S DEATH. 


In re Adamson’s Will, Surrogate’s Court, Kings County, New York, April, 1915. 154 N. Y. Supp 667. 


Where the payee of a check collects it after the death of the drawer, he must re- 
fund the amount to the drawer’s estate. 


Judicial settlement of the account of Florence B. Mead and others, 
as executors of William E. Adamson, also known as William E. Ward, 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 111. 
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deceased, in which William E. Hallock and another filed objections. 
Objections sustained in part. 

KetcuHam, S. The decedent having an ordinary deposit account 
ina trust company, drew his check thereon to the order of his daughter 
for $20,000 and three days before his death delivered the same to her. 
She delivered it to her own bank, which through its correspondent- 
bank, collected it from the trust company on which it was drawn; but 
it was not paid until two days after the decedent's death, and the 
amount then paid reached the hands of the payee. The daughter is 
one of the executors, who claims in the present accounting that by the 
delivery of the check to her and its payment ‘‘she became the absolute 
owner of the fund individually.’’ 

The contention is answered by an opportune and convincing author- 
ity (Matter of Stacey, 89 Misc. Rep. 88, 152 N. Y. Supp. 717), in which, 
reported since this case was tried, it is held, as to checks which were 
collected by the payee after the death of the maker: 


That ‘‘her authority to draw the money was revoked by the death 
of the testator [maker] ’’; that ‘‘she therefore had no authority to draw 
the money after the death of the testator’’; that ‘‘it [the money] con- 
stituted a part of the testator’s estate, and the fact thatthe banks paid 
it to [the payee] did not confer upon her any right to its possession.’’ 


The accountants urged that the learned surrogate from whom the 
foregoing quotation is taken errs in his statement that the payee’s 
‘authority was revoked by the death’’ of the maker; but their argu- 
ment is wholly based upon their own erroneous assumption that by the 
making of a check no agency or authority is lodged in the payee. On 
the contrary, the effect of every normal check is as if in the instru- 
ment itself were the words: . 

“‘I hereby give to the payee the power and authority in my behalf, 
and as my agent, to withdraw the sum herein mentioned.”’ 

That is the agency to which primarily the rule of revocation is di- 
rected. Like all other agencies, not coupled with an assignment or 
interest, it is revoked by the principal’s death. It must be conceded 
that the rule also involves the theory that the bank on which the check 
is drawn is an agent of the maker authorized to pay the amount and 
that the bank’s agency is also subject to revocation. But it still re- 
mains impossible to accept the accountant’s personal dogma that the 
bank is the ‘‘only agent in the case of a check.”’ 

The executors suggest a radical difference between the twocases, 
since in the case cited all the checks were collected by the payee her- 
self, and in the case at bar the check was collected by the intermediate 
banks, which were the indorsees and agents of the payee. The collect- 
ing banks collected, not for themselves, but for the payee, and only 
under her power and direction. Their act was hers, and their posses- 
sion of the proceeds of the check was hers. The only effect of the 
transaction was that the money was paid to her, and the analogy ofthe 
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Stacey Case appears. The general learning upon the subject herein 
discussed is w2ll set forth in the opinion of the late William Allaire 
S1ortt, referee in Bainbridge v. Hoes, 163 App. Div. 870, 149 N.Y. 
Supp. 20. 

This case has nothing to do with the rule by which a bank is af- 
foried safety, where it has paid acheck without knowledge of the death 
of the maker. The condition which alone provoked that rule is not 
found in this transaction. All the banks are safe. All the executors 
should be charged in the sum of $20,000, with proper interest thereon. 
Those wh) are associated in office with the daughter have affirmed her 
right to withhold this sum. If the daughter makes restitution, the 
question of liability will no longer concern her fellow executors. If 
she cannot restore, it will be the result of their supine approval of her 
conversion of a part of the estate. 

As to the payment to Catherine Wenz, the account is approved. 
There was some evidence tending to show that the payment was for 
services rendered to the decedent, and the objectants failed to sustain 
the burden of showing the contrary. 

The jiz:ree should conform to the rulings made upon the trial and 
the views expressed in this opinion. 

Decreed accordingly. 


PRESENTMENT OF CHECK THROUGH CLEARING 
HOUSE. 


Columbia-Knickerbocker Trust Co. v. ee 5" a Court of Appeals, May 25, 1915. 109 N. E. 
ep. 179. 


The defendant indorsed a check, payable to his order, and deposited it with the 
plaintiff trust company. The trust company transferred the check to the National 
Bank of Commerce, which was a member of the New York Clearing House and 
through which it cleared. The Bank of Commerce preserited the check to the 
drawee bank, through the clearing house, and the drawee bank returned the check 
because the drawer of the check suspended business on the day of presentment. 
The trust company was thereupon required to pay the check to the Bank of Com- 
merce, and began this action against the defendant as indorser. It was held that 
there had been no payment of the check, that there had been a proper present- 
ment, and that the defendant was liable. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Columbia-Knickerbocker Trust Company against Andrew 
Miller. From a judgment of the Appellate Division (156 App. Div. 
810, 142 N. Y. Supp. 440) affirming judgment for plaintiff, defendant 
appeals. Affirmed. 

MILLER, J. This is an action upon a check drawn on the 17th day 





NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, §§ 115, 368, 400. 
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of January, 1910, upon the National City Bank of New York by Lath- 
rop, Haskins & Co. to the order of the defendant, and by him indorsed 
and deposited about noon the next day in his regular account with the 
plaintiff trust company, which on that day indorsed and transferred the 
check to the National Bank of Commerce, a member of the New York 
Clearing House Association. At about 10 o’clock on the morning of 
the 19th the check, in a bundle with other items, was delivered at the 
Clearing House to the messenger of the City Bank, and was by him 
delivered unopened at about 10:30 at the latter’s banking house. At 
about noon on that day, and before the City Bank had had an opportu- 
nity to check up the items received through the Clearing House, verify 
signatures, and the like, it received a letter from the drawers of the 
check stating: ‘‘ We regret to state that we are forced to suspend. 
Assignee will be named later.’’ Thereupon it affixed to the check a 
memorandum reading: ‘‘ Returned to 23 by the National City Bank 
of New York, assigned.’’ ‘‘23’’ is the Clearing House number of the 
National Bank of Commerce, to which the check, with the memoran- 
dum attached, was delivered before 3 o’clock, ard the refund made by 
the National Bank of Commerce to offset the credit given to it at the 
Clearing House, for the check reached the City Bank before 3 o’clock. 
Thereupon the plaintif£ was required to pay the check, and notice was 
given to charge the indorser. The constitution of the Clearing House 
Association, article 10, section 6, provides in fart as follcws: 

‘* All checks, drafts, notes or other items in the exchanges, return- 
ed as ‘ not good’ or missent, shall be returned the same day directly 
to the member from whom they were received, and the said member 
shall immediately refund to the member returning the same the amount 
which it had received through the Clearing House for the said checks, 
drafts, notes or other items so returned to it, in lawful money or in 
Clearing House certificates.”’ 

Rule 1 provides: 

‘Return of checks, drafts, etc., for informality, not good, missent, 
guarantee of indorsement, or for any other cause, should be made be- 
fore 3 o’clock of the same day.’’ 

The constitution also provides that between the hours of 12:30 and 
1 p. m., the debtor members shall pay to the manager at the Clearing 
House the balances against them and at 1:30 o’clock the manager shall 
pay the creditor members the balances due them respectively. The 
system adopted by the Clearing House Association to facilitate ex- 
changes and adjust accounts between its members, as shown by the re- 
cord. in this case, is well explained in the opinion of Judge Cullen in 
Mt. Morris Bank v. Twenty Third Ward Bank, 172 N. Y. 244, 64 N. 
E. 810. There was no evidence to show whether the account of the 
drawers of the check at the City Bank was at the time of their suspen- 
sion good for the amount of the check. The appellant contends that 
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the check was paid, and that, if it was not paid, it was not duly present- 
ed for payment. 

Doubtless, the adjustment of balances by the Clearing House con- 
stitutes a sort of tentative or provisional payment, but that adjustment 
occurs without an opportunity to the members to examine the items, 
verify signatures, compare the amounts with the drawers’ accornts, 
and the like, and regardless of whether the checks are good. The con- 
stitution of the association contemplates that the members will directly 
aijust between themselves claims arising from the return of checks. 
it thus appears that the question of payment is not, and cannot be, 
ultimately decided until the bank upon which the check is drawn has 
had an opportunity at its banking house to examine the checks. The 
time taken to do that may be estimated from the fact that the face total 
of the checks sent by the Bank of Commerce to the Clearing House on 
the morning of January 19, 1910, was $69,645,514.55, and thatthe face 
total of checks sent by the City Bank on that morning was $61,141,008.- 
29. Intruth, the City Bank refused to paythecheck. Its refusal was 
acceded to by the National Bank of Commerce, which refunded the 
amount of the credit it had received for the check at the Clearing 
House. As’ between the immediate parties to the transaction then 
there was plainly no payment, but, although claiming not to be bound 
by the constitution and rules of the Clearing House Association, the 
appellant contends that payment resulted perforce of them. That ar- 
gumentis based on the construction given to section 6 of article 10, 
above quoted, to the effect that only checks ‘‘not good or missent’’ 
may b2 returned, and it is claimed that that provision of the constitu- 
tion could not be modified by a rule which contemplates the return of 
checks for any cause. It is urged from those premises that the adjust- 
ment of accounts at the Clearing House constituted payment unless 
the check was, in fact, “‘not good,’’ and that the burden was upon 
the plaintiff to show that fact, if it were the fact. 

We do not consider it necessary to construe the constitution and 
rules of the Clearing House Association, which is a mere agency 
adopted by its members to facilitate exchanges and the adjustment of 
accounts as between themselves. We agree with the contention of the 
defendant that he was not bound by the rules of the association to 
which he did not belong. Neither could he claim the benefit of them. 
S:e Merchants’ National Bank v. National Bank of the Commonwealth, 
139 Mass. 513, 2 N. E. 89. Concededly, the adjustment of the accounts 
at the Clearing House is, at most, tentative and provisional, and sub- 
ject to an examination by each member of the checks drawn upon it. 
Whether the City Bank had the right, under the rules of the associa- 
tion, as between it and the National Bank of Commerce, its comember, 
to return the check, is of no consequence. So far as the payee was 
concerned, it could refuse payment for any reason or no reason. It did, 
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in fact, refuse payment, and its refusal was acceded to. It was of no 
concern to the defendant, an outsider, whether the rules of the Asso- 
ciation were violated or not. He was concerned only with the actual 
fact, arid could neither be prejudiced by, nor gain an advantage from, 
the constitution and rules of the association. 

It may be assumed that the banking house of the City Bank was 
the proper place of presentment. Séction 133 of the Negotiable In- 
struments Law. The check was, in fact, presented at that place through 
the Clearing House. Although the point does not appear to have been 
expressly ruled upon in this state, it has been assumed in many cases 
that presentment through the Clearing Houseis sufficient. Turner v. 
Bank of Fox Lake, 4 Abb. Dec. 434; Johnson v. Bank of North America, 
5 Rob. 554, 594; Burkhalter v. Second National Bank of Erie, 42 N. 
Y. 538; Citizens’ Central National Bank v. New Amsterdam National 
Bank, 128 App. Div. 554, 112 N. Y. Supp. 973, affirmed 198 N. Y. 520, 
92N. E. 1080. It is important to observe the distinction between pre- 
sentment ¢hrough the Clearing House and presentment a/ the Clearing 
House. The law undoubtedly contemplates that presentment shall] be 
made by a person authorized to receive payment (see section 132 of 
the Negotiable Instruments Law), but in this case presentment was 
made by the holder, the National Bank of Commerce, through the 
agency of the Clearing House. The check actually reached the bark- 
ing house of the City Bankin time. Under the arrangement existing 
between the members of the Clearing House Association payment was 
to be made, not in currency, but by an exchange of credits at the 
Clearing House. The tentative or provisional payment through the 
usual exchange of credits was to stand if upon examining the check 
after it reached its banking house the bank upon which it was drawn 
concluded to pay it. If it reached that conclusion, nothing more re- 
mained to be done, and the tentative or provisional payment became 
final. That arrangement obviated the necessity of having some one 
stand at the counter of the City Bank to receive payment, and in prac- 
tical effect answered the same purpose. We agree with the learned 
counsel for the appellant that it is not competent for the Clearing House 
Association to change the rules of the law merchant, but we have been 
unable to discover wherein an attempt has been made to do that. It is 
quite possible to give effect to the constitution and rules of the associa- 
tion in s> far as concerns transactions between members themselves 
without in any way affecting the rights of outsiders. To hold other- 
wise would make it difficult, if not practically impossible to effect ex- 
changes in a great financial center. 

It is unecessary to consider whether the evidence relating to the 
second presentment at the counter of the City Bank presented a ques- 
tion of fact. 

The judgment should be affirmed, with costs. 
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FILLING NOTE CONTRARY TO INSTRUCTIONS. 


Cole v. Harrison, New York Supreme Court, Appellate Division, May 7, 1915. 153 N. Y. Supp. 200. 





Where a note is signed in blank by the maker, and the person to whom it is de- 
livered fills in the blanks and negotiates the note contrary to the agreement be- 
tween himself and the maker, the indorsee may recover in an action against the 
maker, provided he is a holder in due course. In order to prevent a recovery by 
the indorsee it must appear that he had actual notice of the defect in the instru- 
ment or that he had knowledge of such facts that his taking the instrument 
amounted to bad faith. 


Appeal from Trial Term, New York County. 

Action by Edward F. Cole against Ida S. Harrison. Judgment for 
defendant, and plaintiff appeals. Reversed, and new trial ordered. 

Argued before INGRAHAM, P. J., and CLARKE, Scott, DOWLING, 
and Hortcukxiss, JJ. 


DowLinG, J. The action is brought upon a promissory ncte made 
by defendant te the order of Donald McLean, dated February 20, 1911, 
for the sum of $15,000, payable at the National Park Bank three 
months after date, with interest, and indorsed by Donald Mc- 
Lean, and by him transferred to plaintiff. It appears that the de- 
fendant was a client of McLean who had originally obtained 
from her certain promissory notes signed by her to pay a bal- 
ance due on an investment in what is called the ‘‘Minwax’’ busi- 
ness, purchased by her from Clifford L. Miller & Co. in January, 
1910. These notes were discounted at the National Park Bank, and 
new notes were obtained from her from time to time by McLean; each 
set of notes being used ostensibly to take up prior obligaticrs, tke lat- 
ter, however, never being returned to her. Finally, in February, 
1911, the defendant’s son being very ill, she signed at McLean’s re- 
quest four more notes, as those then in the bank were due, and, though 
she at first refused, she finally signed these four notes in blenk, on 
McLean’s representation that he was to use them to pay the balance 
due on the Minwax transaction. When delivered, the notes bore only 
the defendant’s signature and the ordinary printed matter. One of 
these notes was filled in by McLean with the date February 20, 1911, 
the amount, $15,000, the payee himself, the place where payable, the 
National Park Bank, the time of maturity three months, and the ad- 
dition of the words ‘‘with interest,’’ and as so filled in was thereafter 
indorsed by McLean to the plaintiff, and is the note sued upon. The 
defendant never gave McLean authority to fill out the note in the 
form in which it was finally transferred, nor to transfer it to plaintiff. 

The plaintiff testified that he had many times loaned money 
to McLean, who was also his attorney, and that McLean had told him 


NOTE.—For other similar decisions see Banking Law Journal Digest and Sup- 
plement, § § 79, 221, 222. 
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he was in trouble with a woman client of his, whose money he had 
taken and invested in the Minwax Company, and who threatened un- 
less she was paid back her money, to begin disbarment proceedings 
against him. Nothing was said between them about the note in suit. 
On March 2, 1911, plaintiff finally agreed to loan McLean $15,000 to 
enable him to pay off this client, who was pressing him for her money, 
and on March 4th plaintiff gave his check to McLean, to the latter’s or- 
der,in the sum of $15,000, drawn on the Brooklyn Trust Conpany, which 
was duly deposited by McLean for collection and the proceeds received 
by him through the National Park Bank of New York. Plaintiff testi- 
fizs that on March 2d he promised McLean, by telephone, that he would 
send him the amount of this loan on the 4th, and that he did send his 
check for $15,000 on the morning of March 4th, whereupon McLean 
sent him the note in suit, together with two insurance policies, in the 
sum of $10,000 and $5,000 respectively. He says that he had always 
received collateral security on the other loans he had made to McLean, 
and that he expected such security upon this loan of $15,000, al- 
though nothing was said about the need of security, and he had no 
knowledge of what the nature thereof would be until he received Mc- 
Lean’s letter. Plaintiff says that the note and the two insurance pol- 
icies were inclosed in the letter from McLean which is in evidence, 
marked March 2d; but the letter itself contains no reference of any 
kind to the inclosure of a note and refers only to ‘‘two policies.’’ It 
is to be noted, also, that the letter is dated March 2d; whereas the 
loan was not made until March 4th, and plaintiff claims he received 
the letter after the loan was made on that date. No explanation is 
given as to why the letter contains no reference tothe note. The as- 
signment of the policies bore date of March 2d, the same as the let- 
ter. Plaintiff says that the omission of any reference to the $15,000 
note did not strike him as strange. When the note became due, it 
was not presented for payment, and no instructions had been left by 
plaintiff with his representative in this country to present the same for 
payment, but simply direction as to what was to be done in regard to 
the deposit of the partial payment, which had been promised by Mc- 
Lean to be made when the note was due. 

Plaintiff never sued McLean upon the note, and no demand was ever 
made upon defendant for payment until plaintiff’s attorney wrote her 
on December 23, 1913, nearly three years after the maturity of the 
note. Plaintiff admits that he did not inquire of McLean who the 
maker of the note was when he received it, and, though the note was 
signed ‘‘I. S. Harrison,’’ and he noticed when he received the note 
that the body of it was in McLean’s handwriting, he asked no ques- 
tions of any kind about the note. There was no evidence offered 
tending to contradict plaintiff’s version of the transaction. Under 
these circumstances it would seem that, although the plaintiff was not 
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entitled to the direction of a verdict in his favor, yet the finding of 
the jury against him was against the weight of the evidence. 

The Negotiable Instruments Law (section 33) provides as fol- 
lows: 

‘‘In order, howéver, that any such instrument, when completed, 
may be enforced against any person who became a party thereto prior 
to its completion, it must be filled up strictly in accordance with the 
authority given and within a reasonable time. But if any such in- 
strument, after completion, is negotiated to a holder in due course, it 
is valid and effectual for all purposes in his hands, and he may en- 
force it as if it had been filled up strictly in accordance with the author- 
ity given and within a reasonable time.’’ 

What constitutes notice is defined by section 95 of the same law, as 
follows: 

‘To constitute notice of an infirmity in the instrument or defect 
in the title of the person negotiating the same, the person to whom 
it is negotiated must have had actual knowledge of the infirmity or de- 
fect or knowledge of such facts that his action in taking the instru- 
ment amounted to bad faith.’’ 

What constitutes good faith upon the part of a holder of negotiable 
paper has been defined by the Court of Appeals in the following lan- 
guage: 

‘‘He is not bound at his peril to be on the alert for circumstances 
which might possibly excite the suspicion of wary vigilance; he does 
not owe to the party who puts the paper afloat the duty of active in- 
quiry in order to avert the imputation of bad faith. The rights of the 
holder are to be determined by the simple test of honesty and gocd 
faith, and not by a speculative issue as to his diligence or negligence. 
The holder’s rights cannot be defeated without prcof of actual notice 
of the defect in title or bad faith on his part evidenced by circum- 
stances. Though he may have been negligent in taking the paper, 
and omitted precautions which a prudent man would have taken, nev- 
ertheless, unless he acted mala fide, his title, according to settled dcc- 
trine, will prevail.’’ Cheever v. Pittsburgh Ry. Co., 150 N. Y. 59, 
44 N. E. 701, 34 L. R. A. 69, 55 Am. St. Rep. 646. 

Had plaintiff simply produced his check to the order of McLean for 
the full amount of the note, in the absence of any proof of knowl- 
edge on his part of the circumstances under which the note was given, 
and its diversion by McLean, or knowledge by him of facts making 
his action amount to bad faith, he would have been entitled to re- 
cover. But there are circumstances attending the transaction which, 
as they depend for their effect and bearing thereupon solely on the 
plaintiff’s testimony, left his credibility as to those matters a question 
for the determination of the jury. Among these circumstances were 
the fact that McLean, to plaintiff’s knowledge, was financially embar- 
rassed, and was threatened with disbarment proceedings by a client of 
his, whose money was claimed to have been misapplied; that this client 
was a woman; that the note tendered plaintiff was apparently signed 
in a woman’s handwriting; that the body of the instrument was all 
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filled in, to plaintiff’s knowledge, in McLean’s handwriting; that tre 
letter claimed to have enclosed the note, andthe policies contaired no 
reference to the note; that plaintiff made no inquiry of any kind as to 
the transaction,or McLean’sacquisition of the note; and that no demand 
was made upon defendant for payment of the note until a period of 
nearly three years had elapsed. And yet, while all these details ccm- 
bined were sufficient to raise an issue of fact as to plaintiff’s good faith 
in the transaction, they were not enough to justify a verdict for the 
defendant, since something more that mere suspicion is required to 
prove bad faith on the part of the holder of a note. 

The judgment and order appealed from will therefore be reversed, 
and a new trial ordered, with costs to the appellant to abide tke event. 
Order filed. All concur. 





LIABILITY OF BANK FOR REFUSING COMMER- 
CIAL CHECK DRAWN BY SAVINGS DEPOSITOR. 


Hartford v. All Night and Day Bank, Supreme Court of California, June 30, 1915. 150 Pac. Rep. 336. 


The plaintiff, who had a savings account in the defendant bank, drew an or- 
dinary check on the bank, which the bank returned marked ‘‘Has no account.’’ 
The plaintiff was thereupon arrested on a charge of issuing a check with intent to 
defraud and brought this action against the bank for damages. It was held that 
the teller was under no obligation to find out whether the plaintiff had a savings 
account in the bank, the pass book not being presented with the check, and that 
the bank was not liable in damages. 


Department 2. Appeal from Superior Court, Los Angeles Coun- 
ty, Frederick W. Houser, Judge. 

Action by W. H. Hartford against the All Night and Day Bank. 
From a judgment for plaintiff, defendant appeals. Reversed. 

HENsHAW, J. This is an action for damages. The jury awarded 
plaintiff $2,500. Upon defendant’s motion for a new trial, by order 
of court and on the consent of plaintiff, the judgment was reduced 
to the sum of $1,250; whereupon the motion for new trial was denied. 
Defendant appeals from the judgment and from the order denying 
its. motion for a new trial. 

The complaint charged that the defendant was doing a general 
banking business; that plaintiff was a depositor in the bank, and at the 
time of the occurrences hereinafter narrated always had more than 
$10 to his credit in the bank. On September 3, 1911, he gave his 
check on the bank for the sum of $10 to one Lewis. This check was 
indorsed by S. C. Maphet. In due course of business the check was 
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presented to defendant on or about the 5th day of September, “‘when 
the bank refused payment thereof, indorsing upon a slip of paper 
which it attached to said check, ‘No account’.’’ Following this rejec- 
tion, Maphet swore to and filed a criminal complaint in a justice’s 
court of Redondo, charging plaintiff with the violation of section 476a 
of the Penal Code; the crime consisting of the drawing and issuing of 
a check willfully and with intent to defraud, the drawer knowing at 
the time that he had not sufficient funds in or credit with the bank to 
meet the check on presentation. Further, the complaint charged that 
plaintiff was arrested on September 29th, had his hearing before the 
justice on October 2d, when the justice dismissed the charge and ex- 
onerated the plaintiff. By reason of his arrest and detention plaintiff 
alleges that he was injured in his reputation and good name, and 
grevious mental suffering was inflicted upon him to his damage, in the 
sum of $15,000. 

To supplement the facts thus stated, it may be said that at the 
time plaintiff drew his check he had on deposit in the savings depart- 
ment of the bank the sum of $25. Under the by-laws and rules of 
this savings bank this was a time deposit, subject to withdrawal only 
after notification and time allowance to the bank. The bank reserved 
the right to waive time and pay upon request, but declared that with- 
drawals from the savings accounts should be entered on the deposi- 
tor’s pass book at the time the withdrawal was made, and that it was 
not bound to make any payment unless the pass bcok was presented. 
What plaintiff actually did was to draw an crdinary ccmmercia] check 
in the sum of $10 in favor of himself. This was upon Sunday, tke 3d 
of September. He negotiated it upon that day through the indorsement 
of Maphetand Jones. Thecheck passed through a Redondo bank, and 
came to defendant’s bank under these circumstances, and was returned 
with the printed form of notice, ‘‘Has no account.’’ . Plaintiff’s pass 
book was not even sent with the check, but it appears that after issuing 
the check he gave his pass book to a friend, with the request that it 
be delivered tothe bank. The testimcny of tke friend is that te did 
this, but in no way was the bank’s attention called to the fact that an 
ordinary commercial check had been drawn which plaintiff expected 
would be paid out of his savings bank account (he had no other), 
and that the pass book was delivered to the bank to. the end that the 
proper entry of withdrawal might be made therein. 

The complaint charges the defendant simply with negligence in 
‘having rejected the check with the statement that the plaintiff had no 
account. We gravely question whether, under the indicated circum- 
stances, it can be said that the bank was negligent at all. Certain it 
is that the paying teller of the bank, called upon to meet the demands 
of an ordinary commercial check, payable in due course of business 
out of a commercial account, was justified in indorsing the check as 
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he did indorse it, upon the discovery of the unquestioned fact that the 
drawer of the check had no commercial-account. We do not conceive 
it to have been the duty of the paying teller, under such circumstances, 
to have sought to learn whether the drawer had a savings bank account, 
whether the pass book was at the bank, and whether the check should 
be passed over tothe savings department, there paid, and a withdraw- 
al entry made in the pass book. To the contrary, we conceive it to 
have been the duty of the plaintiff, as it is the universal practice, 
where a depositor desires this to be done, himself to have seen that in 
some proper way the pass book accompanied the check, or was at the 
bank, or notice was given to the proper officials of the bank to meet 
the check if the bank was willing to do so; for it was a matter of grace 
on the part of the bank, and not a matter of right with the depositor, 
that such a check should be paid on presentation at all. 

But, setting aside from our consideration the question of the 
negligence of the bank, and assuming further that it was the duty of 
the bank to have paid this check when and as it was presented, nev- 
ertheless for two quite independent reasons this judgment may not be 
sustained. We have adverted to the fact that the bank is charged 
merely with the negligent failure to pay a money demand. Section 
3302 of the Civil Code in express terms lays down the measure of dam- 
age for such a failure. The applicability of this section to cases like 
this has by this court upon more than one occasion been declared and 
made, notably Sav. Bank v. Asbury, 117 Cal. 96, 48 Pac. 1081, and 
Smith’s Cash Store v. First Nat. Bank, 149 Cal. 34, 84 Pac. 663, 5 L. 
R. A. (N. S.) 870, while the reason for the rule thus limiting and de- 
fining the measure of damage has received complete consideration in 
Heyman v. Landers, 12 Cal. 107, and Friend & Terry Lumber Co. v. 
Miller, 67 Cal. 464, 8 Pac. 40. 

The second legal principle, whose application necessarily works 
a reversal of this judgment is that the damages claimed are in no legal 
sense the proximate result of the act of negligence complained of. It 
did not necessarily follow that plaintiff would be arrested and charged 
with a felony because of the bank’s act. There was no direct causal 
connection between the twothings. There was an interruption and 
the intervention of an entirely separate cause, which cause was an in- 
dependent human agency acting with an independent mind. We think 
this proposition to be so plain as not to demand amplification, and that 
the needs of the case are fully met by reference to Friend & Terry 
Lumber Co. v. Miller, supra; Savings Bankv. Asbury, supra; Schwartz 
v. California Gas Co., 163 Cal. 398, 125 Pac. 1044; and Loftus v. De- 
hail, 133 Cal. 214, 65 Pac. 379; 32 Cyc. 745. 

The judgment and order appealed from are therefore reversed. 

We concur: MELvIN, J.; LorIGAn, J. 
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ISSUANCE OF BANKING CERTIFICATE. 


People ex rel. Schweder v. Brady, Supreme Court of Illinois, April 22,1915. 108 N E. Rep. 1009. 


Under the banking law of Illinois the auditor is not vested with arbitrary au- 
thority to withhold a certificate authorizing a bank to commence business. But it 
is a proper use of the discretion, vested in the auditor, to withhold a certificate 
where it appears that the appticants intend to open their bank in a village adjacent 
to a city of more than 50,000 inhabitants, that the village is about to be annexed to 
the city, that there is a surplus number of banks in the village, and that the real 
purpose of the applicants is to organize a bank with a capital of $25,000, so that, 
after the annexation they could move the bank elsewhere in the city and transact 
business on a smaller capital than is required in cities having more than 50,000 in- 
habitants. 


Appeal from Circuit Court, Sangamon-County; James A. Creigh- 
ton, Judge. 

Mandamus by the People, on the relation of Edmund L. Schweder 
and others, against James J. Brady, Auditor of Public Accounts. From 
judgment for defendant, ‘relators appeal. Affirmed. 

Donn, J. A petition was presented tothe circuit court of Sanga- 
mon county praying for a writ of mandamus requiring the auditor of 
public accounts of the state to issue a certificate to the petitioners au- 
thorizing them to commence the business of banking, under the name 
of the Bermond State Bank. The auditor answered, the cause was 
heard on a stipulation of facts, the court dismissed the petition, and 
the petitioners appealed. 

On April 4, 1914, the applicants applied to theappellee for a permit 
to organize a bank under the name of the Bermond State Bank, having 
a capital stock of $25,000, to do business in the village of Morgan Park, 
a village of Cook county having less than 5,000 population. A permit 
was issued on April 15th, and on April 21st, the organization having 
been completed in com>liance with the requirements of sections 3 and 
4 of the Banking Act, the auditor, by a competent person appointed 
for that purpose, mide a thorough examination of the affairs of the as- 
sociation, and found that all the requirements of the statute had been 
complied with, but, although all legal fees and expenses were paid to 
* him, he refused to issue the certificate required by section 5 to author- 
ize the commencing of business. The reason for such refusal is found 
in the following facts which appear from the pleadings and stipulation : 

At the time the permit to organize a bank was issued Morgan Park 
was a village of about 3,700 population, organized under the general 
laws of th: state. I: was a suburban residence district adjacent to the 
city of Chicago, with bit few industrial or commercial enterprises and 
small demand for banking facilities, compared with other organized 
villages of like population more remotely situated from a large city and 
having more industrial or commercial enterprises; yet it had seven 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 53. 
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banks fully organized and doing business in the village, and a permit 
had been issued for the organization of the eighth when the applica- 
tion for the permit for the organization of the Bermond State Bank 
was made, such permit being the ninth for the organization of a state 
bank in Morgan Park. Within a few years past a proposition to an- 
nex Morgan Park to the city of Chicago had been submitted to the 
people and voted on three times, and in 1911 had carried in both the 
city and the village, but the annexation had been defeated by pro- 
ceedings in court. In April, 1914, the proposition to annex the village 
of Morgan Park to the city of Chicago was again submitted to the vot- 
ers and carried in the city of Chicago on April 7th, and in the village 
of Morgan Park on April 21st. Prior to the commencement of this 
suit the village of Morgan Park, as a municipality, had ceased to ex- 
ist, and jurisdiction over the property and territory of that municipal- 
ity had become vested in the city of Chicago. When the permit was 
issued to the appellants on April 15, 1914, the appellee informed the 
appellants that, while it might be his duty, under the statute, toissue 
the permit, yet, in view of the fact that the proposition for annexation 
had carried once, and would probably carry again, as it had alreacy 
carried at the election in the city on April 7th, and was to be voted on 
in the village on April 21st, and in view of the fact that there were 
enough banks already organized and doing business in Morgan Park, 
it woald b2 useless for the appellants to proceed with the organization 
of the bank, as the appellee would regard it as his duty to refuse to 
issue a final certificate authorizing the bank to complete its organiza- 
tion and commence business, and the appellee did refuse to issue such 
final certificate for the reasons stated. 

The appellants had complied with all the requirements of the 
Banking Act to entitle them to the auditor’s certificate. Section 5 of 
the Banking Act, however, contains this provision: 


‘*The auditor may, in his discretion, withhold the issuing of the said 
certificate, authorizing the commencement of business when he is not 
satisfied as to the personal character and standing of the officers or 
directors elected or appointed in accordance with sections 3 and 4 of 
this act; or when he has reason to believe that the bank is organized 
for any purpose other than that contemplated by this act.’’ 


Section 11 provides that the minimum capital stock with which 
banks may be organized is $25,000.in cities, towns and villages not 
exceeding 5,000 inhabitants. In cities, towns and villages of 50,000 
inhabitants or more the minimum capital stock is $200,000. Chicago 
has a population exceeding 2,000,000. It requires no argument to 
demonstrate that the purpose of the appellants was not to carry ona 
$25,000 bank in competition with the eight other similar corporations 
which had preceded it in this little village of less than 4,000 inhabi- 
tants, having, by reason of its situation and the character of its resi- 
dents, even less business and less demand for banking facilities than 
the ordinary village of the same size. The statute contemplates that 
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stockholders in any bank incorporated in cities of over 50,000 popu- 
lation shall have at least $200,000 of their own money invested in the 
business. This was a palpable attempt to establish a bank ina city 
of over 50,000 population with an investment of only $25,000 by the 
stockholders. It was a manifest evasion of the statute. Counsel do 
not argue this phase further than to say that the sworn application 
for a permit expressly states that the appellants desire to organize a 
bank in Morgan Park, and that the oath taken by each of the appel- 
lants states that he will not knowingly violate or willingly permit to be 
violated any of the provisions of the act under which the said associa- 
tion is organized. 

Counsel take the position that by complying with the statute on 
April 21, 1914, appellants became entitled toa final certificate from 
the auditor on that day, and that his duty toissue it is purely minis- 
terial and may be enforced by mandamus. The provision of the act 
giving the auditor discretion to withhold the certificate when he has 
reason to believe that the bank is organized for any purpose other than 
that contemplated by the act, they argue, is unconstitutional, because 
it confers upon the auditor judicial and legislative power. It is said 
that the auditor may arbitrarily refuse to issue the final certificate, 
giving no reason for his refusal, and no opportunity to the parties to 
be heard. The statute prescribes the manner in which banking as- 
sociations may become incorporated, and provides for ascertaining, 
before such incorporation shall become complete. whether the required 
conditions have been complied with. The auditor of public accounts 
is the officer upon whom the General Assembly has imposed this duty, 
and he necessarily exercises judgment in determining whether or not 
the law has been complied with, but his action in granting or refusing 
the certificate is not the exercise of judicial power, as that term‘is un- 
derstood in referring to the distribution of the powers of govern- 
ment by the Constitution. This is necessarily conceded by the appel- 
lants, for they are seeking to compel the issuance of the license as a 
ministerial act by means of a writ of mandamus. The power con- 
ferred on the auditor is not different in character from that exercised by 
superintendants of schools in granting certificates to teachers, by city 
councils in granting licenses to keep dramshops, or by the state board 
of health in granting licenses to practice medicine. In none of these 
cases does the officer or body engaged in the execution of the law ex- 
ercise judicial power within the meaning of the Constitution. 


‘“The power exercised is ministerial, only, although, as an incident 
to its exercise, the board is required to do a judicial act, or, rather, 
an act which is, in its nature, judicial. No law is construed or ap- 
plied by the board, and no legal rights are submitted to and adjudi- 
cated by it, without which, we have seen judicial power is not exer- 
cised.’’ Owners of Lands v. People, 113 II]. 296; People v. Apfelbaum, 
251 Ill. 18, 95 N. E. 995. 


It is argued that the language quoted from section 5confers uponthe 
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auditor power arbitrarily to refuse to issue the final certificate, as it is 
said he did in this case, and that he is under no obligation to give a 
reason for such refusal or an opportunity for a hearing. It is true 
that arbitrary power, to be exercised according to the whim or caprice 
of public officers, is inconsistent with our form of government, and 
any law which vests the enforcement or nonenforcement of the law 
in the particular case in the discretion of a public officer, unregulat- 
ed by any rules or conditions, is arbitrary and invalid. Sheldon v. 
Hoyne, 261 I11.222, 103 N. E. 1021. The discretion vested in the au- 
ditor by the language quoted is not, however, such arbitrary power. 
He is authorized to withhold the certificate only in case he is not sat- 
isfied as to personal character and standing of the officers or directors 
elected or appointed, or when he has reason to believe that the tank 
is organized for a purpose other than that contemplated by the act. 

He may not arbitrarily withhold the certificate, alleging such a rea- 
son where it does not, in fact, exist. Such a withholding would be 
an act of the will, only, and not of the judgment, and would be such 
a palpable abuse of discretion as could be controlled by mandamus. 

Counsel for the appellants insist that nothing in the stipulation of 
facts tends in the slightest degree to establish the contention that the 
appellants were seeking to establish a bank in the City of Chicago 
with a capital stock of $25,000. There was every reason to suppose, 
when the application was made for permission to organize the Ber- 
mond State Bank, that within a few days the village of Morgan Park 
would become a part of the city of Chicago. There already existed 
in Morgan Park at least half a dozen superfluous banks if they were 
to be limited to that municipality. There was no opening for another 
bank there. As’ soon as annexation took place, if it did take place, 
these banks, being in existence and in the city of Chicago, could 
change their locations to other parts of the city. These facts seem to 
us to be sufficient to justify the inference that the appellants’ purpose 
in organizing the bank was not to conduct a banking business in a city 
not exceeding 5,000 inhabitants, but in one of 50,000 or more. The 
_ latter purpose was not contemplated by the statute where the capital 
stock of the bank was only $25,000, and the auditor was therefore 
justified in refusing to issue the certificate. 

The judgment is affirmed. 


PAYMENT OF OVERDRAFT CHECK. 


Arkansas Trust & Banking Company v. Bishop, Supreme Court of Arkansas, June 28,1915. 178 S. W. 
Rep. 422. 


When a bank, knowing that a depositor’s account is overdrawn, receives a check 
drawn by him and gives the holdera deposit slip therefor, it is liable for the amount to 
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the holder and cannot thereafter return the check to him, upon learning of the deposi- 
tor’s insolvency. 


Appeal from Circuit Court, Little River County; Jeff T. Cowling, 
Judge. 

Action by C. A. Bishop against the Arkansas Trust and Banking 
Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

Appellee brought suit against appellant for $25 in the justice’s 
court, and from the judgment there against him appealed tothe circuit 
court, whereupon, in a trial anew, judgment was rendered in his favor, 
from which this appeal has been prosecuted. It appears from the tes- 
‘timony that the Simms Grocery Company was a tenant of aprellee and 
in a failing condition, and on November 16th gave him a check for 
$25 on appellant’s bank, where the parties kept their accounts, for 
that sum. Bishop took the check, and in the morning presented it at 
the bank. After a conversation between him and Hunt, the cashier, 
a deposit slip for said sum was given to him. About 4 o’clock in the 
afternoon, the bank cashier found Bishop in a drug store adjoining 
the bank, and offered the check to him, saying the bank could not pay 
the check asthe drawer had nofunds totakecareof it. Bishop refused 
to receive the check, and the cashier mailed it to him the same day, with 
a charge ticket attached, showing what it was for. The next day, or 
within a day or two, Biship took the check and charge ticket to the 
bank and threw it back through the cashier’s window. Bishop testi- 
fied that when he presented the check for payment the cashier asked 
him if he wanted the money; that he replied, no, to give him a de- 
posit slip, which was done, and said his first information that payment 
of check had been refused was about 4 o'clock in the afternoon when 
the cashier, Mr. Hunt, told him so. The cashier testified that when 
the check was presented he looked at it and handed it back to Bishop, 
saying that the drawer was checking a little too much; that thereupon 
Bishop replied, ‘“Well, just give him a credit slip for it then,’’ to which 
the cashier said, ‘‘All right,’’ and issued a deposit slip. It was 
further shown that the drawer of the check was overdrawn on the 14th, 
made some deposits on the 16th and 17th of over $100, but there was 
a check for $200 in the cashier’s drawer, which had been paid, which 
was being heid as a cash item until enough deposits were made to 
cover it. The appellee knew that the grocery company was insolvent, 
and he was to be appointed trustee to wind up its affairs, and the presi- 
dent of the bank learned of that fact before the check was mailed to 
Bishop in the afternoon of the 16th. On the 17th Simms, who drew 
the check for the grocery company, offered to pay Bishop $25, the 
amount of it, which he declined, saying he was going to make the bank 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 355. 
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pay it; that he had already accepted it. The court refused to allow 
the cashier to state his understanding of the transaction of issuing the 
deposit slip over the objections of appellant. It was admitted that 
Bishop was due the bank on an overdraft, when the suit was brought, 
$6.56. + ; 

Kirsy, J, (after stating the facts as above). The only ques- 
tion in this case for the decision of the jury was whether the bank ac- 
cepted the check and became liable to the payment of the amount 
for which it issued its deposit slip to the drawee thereof. The inten- 
tion of the parties to the transaction could properly have been shown 
for the determination of this question, and, the bank having issued its 
regular deposit slip or ticket for the amount of the check to the drawee 
thereof, the burden rested upon it to show that it was not in payment of 
thecheck. The fact that the drawer of the check offered on the following: 
day, after hearing that payment had been refused by the bank, to pay 
the $25 to Bishop, which he refused to receive, would not relieve the 
bank from liability on its deposit slip, if it accepted and paid the check 
therewith, and the court did not err in refusing appellant’s requested 
instruction numbered 4. 

Neither do we find any error in the court’s ruling, refusing to allow 
the cashier to state what he thought when issuing the deposit slip, as 
the record does not disclose what his testimony would have been on 
this point. 

The attorney objected to his stating what he thought, and the court 
said, “‘Just tell what you did.’’ After several questions, he was asked, 
‘“For what purpose did you give him that slip?’’ and upon objection, 
the court said, ‘‘That is a question for the jury; better state the facts 
that occurred there’’—and it isevident from the record that the court 
only intended to exclude the testimony of what the cashier had in mind, 
unless it was made known to the appellant at the time and no error is 
shown to have been committed in his so doing. 

In Rogers’ Commission Co. v. Farmers’ Bank of Leslie, 100 Ark. 
540, 140 S. W. 992, the court said: 

“It was not necessary to the bank’s liability that it should have on 
deposit to the drawer’s credit more than the amount of this check at 
the time of its presentation, for it would have become liable to its pay- 
ment by an acceptance of it, and could have permitted an overdraft, 
as it had usually done, or withheld its own check, which it claimed to 
have in its drawer against the account of the makers of the check,’’ 
etc. 

The fact that the check was not charged by the bank to the draw- 
er’s account, and that the drawer did not have sufficient funds on de- 
posit to pay the same, could properly be considered in determining 
whether the bank accepted the check and paid same in the issuance of 
its deposit slip, but the jury, under proper instructions, found the is- 
sues in favor of appellee, and the judgment is affirmed. 
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CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the tyansac- 
tion out of which the question arises. 


CHECK COLLECTED AFTER DRAWER’S DEATH. 


Editor Banking Law Journal. NEw York, August 30, 1915. 

DEAR S1r:—I have made, more or less, a study of the conflicts in the law of 
this country as pertaining to negotiable instruments. I recently purchased ‘‘Brady 
on Bank Checks,’’ published by the Banking Law JournaL Company. It is a 
much needed and thorough treatise of the subject and should be appreciated both 
by lawyers and students. 

A proposition has been submitted to me which certainly brings into play some 
of the conflicts in the law of negotiable instruments. A man, three days before 
his death, drew a check payable to his daughter on a New York bank, and deliv- 
ered the same to her, telling her to get the check certified and that he wished her 
to have this money. 

This was on a Friday night. The next day, Saturday morning, the payee 
(the daughter) endorsed the check—payable to a Buffalo bank—and the check 
was presented to the New York bank for certification. The bank refused to cer- 
tify the check because of the endorsement—payable to another bank. The same 
morning the check was mailed to the Buffalo bank. The next night, Sunday 
night, the maker of the check, the father, died. The check in the regular course 
of business was paid by the New York bank two days after without knowledge of 
the death of the maker. The daughter was one of the executors of the will of 
her father and in the accounting did not charge the check. Certain legatees in 
the will, on the accounting, endeavored to surcharge the account with the amount 
of the check. On the hearing, the above facts were established and there was no 
proof offered of the lack of consideration. 

Does the amount of this check constitute an asset of the estate of the dece- 
dent, or can the payee hold the proceeds of such check? 

Section 172 of ‘‘Brady on Bank Checks,’’ at page 248, answers this question 
as far as the drawee, the bank, would be concerned, but what as to the payee, the 
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recipient of the fund? There is no case, nor does any text writer hit this proposi- 
tion on the nail. 

There was no evidence in the case that the payee ever received this money. 
The check was endorsed, not for collection, but to the order of the Buffalo bank. 

The fact that she received the amount of the check is simply a presumptive 
supposition. 

It seems to me that on the endorsement of the check and the mailing of the 
same to the Buffalo bank, the title to the check immediately vested in the Buffalo 
bank and that this vesting of title took place prior to the death of the maker. 

Regardless of the fact that a check is not regarded as an assignment of the 

. fund on deposit to the amount of the check, it seems to me that the delivery of 
the check to the daughter, accompanied by words of present transfer and the ef- 
fort on the part of the payee to get the same certified, which transaction consti- 
tuted notice to the bank, would create a valid, equitable assignment and would be 
so regarded by the courts of this State. This conclusion arises from your state- 
ments in the text of your book on pages 9 and 10. 

The estate was not insolvent, and there was no evidence as to the lack of con- 
sideration, and the basic principles of the theory of negotiation seems to me to 
uphold this transaction as a valid, legal and consummated payment. 

I would very much appreciate an answer to this letter, if you could see fit to 
give me your thought upon this proposition, and I wish to thank you fora lot of 
valuable knowledge I derived from your book. Respectfully yours, STUDENT. 


Answer:—In' my opinion, the money collected by the payee of the 
check referred to in the above inquiry belongs not tothe payee but 
to the estate of the drawer. It does not seem to me that the doctrine 
of equitable assignment applies to a case of this kind. In the first 
place, an equitable assignment, like any other assignment, must be 
based on a sufficient consideration. The case which you present 
seems to me to be an attempted gift, which failed for the reason that 
it was not completed before the death of thedonor. The cases referred 
to in Sec. 36 of the Law of Bank Checks bear upon this point. 

The case of Stacey’s Estate, which was decided by the New York 
Surrogate’s Court after the publication of the Law of Bank Checks, 
seems to be directly in point. In that case, it appears that a check 
was delivered to the payee without consideration and paid by the 
drawee bank after the drawer’s death. It was held that the money 
received by the payee remained the property of the drawer’s estate. 
This decision was published in the June, 1915, issue of the BANKING 
LAw JouRNAL. See also the case of Adamson’s Will, published 
among the legal decisions in this issue. 

While in a case of this kind the payee would be able to give good 
title to the check by transferring it to a holder in due course, I do not 
believe that it can be said that title passed to the Buffalo bank under 
the circumstances recited. It does not appear that the Buffalo bank 
gave value for the check or received it otherwise than for collection. 
If the Buffalo bank had not succeeded in collecting the check it would 
have immediately disclaimed all responsibility for it and would have 
returned it to the payee. 

If this check had been based on a valid consideration the payee would 
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undoubtedly be entitled to retain the proceeds. In the above letter it 
is stated that there was no proof of want of consideration at the hear- 
ing. In these circumstances it would seem that the payee would be 
entitled to retain the proceeds, inasmuch as the consideration is pre- 
sumed where the opposing party offers no proof of want of consider- 
ation. But assuming that there was no consideration for the check 
then, as a matter of law, I believe the payee can be compelled to return 
the money to the estate. 


PROTEST OF CHECK. 

Editor Banking Law Journal. MissourI, August 10, 1915. 

Dear Sir:—As one of your subscribers we wish to ask your opinion as to the 
following question: C. H. Remes of Cairo, Ill., gives a check for $50 to G. Gaines 
of Neelyville, Mo. This check is deposited with Bank of Neelyville, in the reg- 
ular course of business, properly endorsed by G. Gaines. Bank of Neelyville re- 
mits the check to its St. Louis correspondent, who in turn sends it to Cairo, IIl., 
for collection. The St. Louis bank sends it to a bank in Cairo other than the 
drawee bank, who presents it to the drawee bank. The drawee bank refuses pay- 
ment because drawer has stopped payment. Should the check be protested in 
order for the collecting bank to escape liability, and hold the endorsers? 

Thanking you for an early response, we are, Yours very truly, CasHIER. 

Answer:—The question whether a bank check must be formally 
protested, through the agency of a notary, in order to charge the 
drawer and indorsers with liability, depends upon what kind of a check 
it is; that is, whether it is an inland or a foreign check. The Negotia- 
ble Instruments Law provides that ‘‘ where a foreign bill, appearing 
on its face to be such, is dishonored by non-acceptance, it must be duly 
protested for non-payment.’’ A check is a bill of exchange within the 
meaning of this statutory provision. It follows that if the check, re- 
ferred toin the above inquiry, appeared upon its face to have been 
drawn in one state and to be payable in another state, protest is. es- 
sential. Otherwise protest is not absolutely necessary, and present- 
ment and notice of dishonor are sufficient to charge the drawer and in- 
dorsers. If, forinstance, thischeck, being drawn ona bank in Illinois, 
was dated at a place in Missouri, it would have to be protested, in the 
absence of circumstances waiving or dispensing with protest. In such 
a case proof of presentment and non-payment cannot be supplied in 
any other way. It is always advisable to protest a dishonored check, 
even in a case where protest is not essential, especially where it is 
drawn on an out of town bank, for the reason that the certificate of 
protest, under the statutes of the various states, is generally made evi- 
dence of the facts which it sets forth. If an action is subsequently 
brought to recover on the check, the certificate of protest takes the 
place of witnesses who would otherwise have to be called. 

The question next arises as to whether, assuming that protest was 
essential in the present case, it was waived or dispensed with by the 
drawer’s countermandof payment. The Negotiable Instruments Law, 
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which is in force in Missouri and Illinois, provides that ‘‘protest is dis- 
pensed with by any circumstances which would dispense with notice of 
dishonor.’’ It has frequently been held that a drawer,who has counter- 
manded the payment of his check, for obvious reasons, is not entitled 
to notice of dishonor. Purchase v. Mattison, 13 N. Y. Super. Ct. 587; 
Scanlon v. Wallach, 53 Misc. Rep. (N. Y ) 104, 102 N. Y. Supp. 1090. 
It foilows that protest would not in any event be necessary in the pres- 
ent case, in order to charge the drawer with liability. But this has 
nothing todo with the indorsers. The drawer's act in stopping pay- 
ment would have no effect upon their rights. If this check appeared 
upon its face to have been drawn in one state and to be payable in an- 
other the check would have to be duly protested or the indorsers would 
be discharged from liability as indorsers, notwithstanding the stopping 
of payment. On the other hand, if the check did not appear upon its 
face to be a foreign bill of exchange, then the check would have to be 
presented for payment and notice of dishonor would have to be sent to 
the indorsers, or they could not be held responsible as indorsers. 

This answers the question as to whether the check would have to 
be protested in order to holdtheindorsers, Theabove inquiry further 
asks whether protest would be necessary ‘‘in order for the collecting 
bank to escape liability.’’ It is a general rule that a bank, receiving 
a check for collection, must use ordinary care and diligence in taking 
the steps necessary to accomplish the collection. Its neglect or default 
in this regard will in general-render it liable for any loss resulting 
therefrom to the owner ofthe check. One of the duties of a collecting 
bank is to protest paper placed with it for collection in cases where this 
formality is required to preserve the rights of the owner against the 
other parties to the check. In the present case the check was not pre- 
sented by the bank in which it wasdeposited. That bank was obliged 
to forward it through its correspondents to the place where it was pay- 
able. Assuming that protest was necessary in this case, and that the 
Cairo correspondent neglected to protest, the question arises whether 
the bank in which the check was deposited was liable for its correspon- 
dent's neglect inthisregard. The following quotation from Brady on 
Bank Checks page 289 covers this question: 


“In the collection of checks,.deposited with a bank and forwarded 
toa correspondent bank, it frequently happens that the collection is 
not carried to a successful termination because of some negligent act 
or default on the part of the correspondent bank. The correspondent 
bank may be negligent in the matter of presenting the check for pay- 
ment, or in taking other necessary steps to charge the drawer and in- 
dorsers of the check, or, having made the collection, it may become in- 
solvent before the proceeds are remitted. The question then arises as 
to whether the de>»ositor of the check is entitled to hold the initial 
bank responsible for the loss. The rights of the depositor in this re- 
gard depend upon the jurisdiction in which the question comes up, for 
there is an irreconcilable conflict among the authorities as to whether 
a bank, which receives a check for collection and forwards it in the 
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ordinary course of business through the hands of one or more corres- 
pondent or agent banks, is liable to the depositor of the check for the 
negligent acts or defaults of the agent bank. According to one line 
of authorities, if the initial bank exercises proper diligence in the selec- 
tion of suitable agents to which to entrust the collection of the check, 
it fulfills its obligation to its depositor in this regard and cannot be 
held liable by the depositor for any default or negligent act committed 
by any such agent. These decisions point out that the depositor of an 
out-of-town check can have no reason to believe that the bank will 
send out a special messenger for the purpose of making the collection 
and knows that the collection will be accomplished in accordance with . 
the usual banking customs by forwarding the check to some correspon- 
dent bank. The depositor, therefore, impliedly agrees to this method 
of collection. The courts which hold this view maintain that a differ- 
ent rule would bring about the inequitable result of making the initial 
bank an insurer of checks deposited with it for collection. 

‘‘ Squarely opposéd to this doctrine is the line of decisions which 
holds that a bank may be held accountable for the acts or omissions of 
the correspondent banks, to which it sends paper for collection. These 
authorities maintain that this is but an application of the well estab- 
lished rule of the law of agency that every person who actsthrough an 
agent is responsible for the agent’s default. They point out that it is 
customary for the bank to receive compensation for, or be benefited in 
some other manner by, the handling of out-of-town check collections. 
The bank does not consult the depositor in the selection of the agents 
throuzh which the collection is to be handled and gives him no voice 
in determining who they shall be. Furthermore, if the bank desires 
to avoid liability for the acts or omissions of its agents, it is simple 
enough for the bank to enter into an express stipulation to that effect 
with its depositor. Upon these grounds this line of authorities em- 
phatically maintains that a bank which undertakes to ccllect is charge- 
able with the defaults of correspondents employed in making the col- 
lection.’’ 


It has been held both in Illinois and Missourithat a bank is not liable 
for the defaults of its correspondents, and that its duty to the depositor, 
in this regard, is merely to exercise reasonable care in the selection 
of its correspondents. Other states, which have adopted this rule, are 
as follows: Connecticut, Indiana, Iowa, Kentucky, Louisiana, Mary- 
land, Massachusetts, Mississippi, Nebraska, North Carolina, Tennes- 
see and Wisconsin. In the remaining states it has either been held 
that the collecting bank is liable for the defaults of its correspondents, 
or the question has not been passed upon by the courts. 


RIGHTS OF HOLDER OF CERTIFIED CHECK UPON 
DRAWEE’S FAILURE. 


Editor Banking Law Journal. NEELYVILLE, Mo., August 11, 1915. 
Dear Si1r:—Will you kindly give us the best information obtainable on the fol- 
lowing? 
Bank of Neelyville, Mo., holds negotiable note of Bemis Lumber Co., of 
Monroe, La., for $3,000, due August Ist, 1915. On date of maturity Bemis Lum- 
ber Co. sends Bank of Neelyville their check for $3,000 on a Monroe, La., bank. 
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Bank of Neelyville wires Monroe Bank asking certification, which is immediately 
given by telegram. Bank of Neelyville cancels $3,000 note and sends it direct to 
makers. Bank of Neelyville remits check with telegram attached to its St. Louis 
correspondent. While the check is in transit the Monroe. Bank fails. Is the obli- 
gation discharged as between Lumber Company and Bank of Neelyville? Is Mon- 
roe Bank or Bemis Lumber Company liable to Bank of Neelyville for the $3,000? 

Trusting this question is of sufficient importance to be given room in your 
JOURNAL, I am, Yours very truly, CASHIER. 

Answer:—From the above statement of facts it would seem that 
the Neelyville Bank has no claim whatever against the lumber com- 
pany. Itisin a position where all it can collect out of the transaction 
is the amount to which it may be entitled in the assets of the defunct 
Monroe Bank, as the holder of a certified check on that institution. 
The proportionate share of the assets of the Monroe Bank, to which 
the Neelyville Bank is entitled as the holder of a certified check, de- 
pends, of course, upon whether the affairs of the Monroe Bank are 
wound up under the federal laws ‘or the laws of the State of Louisiana. 

Ordinarily a check is regarded as aconditional payment only, which 
becomes absolute upon the collection of the check. If the check is de- 
livered in payment of a note, or some other indebtedness, and, through 
no fault of the creditor the check is not collected, then the creditor 
may proceed against the debtor upon the check, or upon the original 
indebtedness The following quotation from Brady on Bank Checks 
covers this phase of the question: ‘“‘Where a debtor delivers to his 
creditor a check for the amount of his indebtedness, and there is no 
agreement between the parties that the check is to be taken in com- 
plete satisfaction of the debt, and the creditor is not guilty of laches 
in collecting the check and the paper has not passed out of his control, 
it is universally held that the check does not operate to extinguish the 
debt, unless the check is paid. In the event that the check is dishon- 
ored upon due presentment the creditor may bring his action upon 
the original indebtedness without resorting to the debtor’s liability on 
the check.’’ Page 15. 

Quoting further from the same book, page 16: ‘‘The parties may, 
of course, enter into an agreement to the effect that the check is to be 
received in absolute payment of the debt. Under such circumstances, 
if the check is not paid, the holder’s only right of action against the 
drawer is on_the check. He cannot sue upon the original debt. Strong 
v. Kling, 35 Ill. 9; National Park Bank v. Levy, 17 R. I. 746. And 
there are circumstances, under which, although there is no agree- 
ment or understanding between the drawer and payee, the check will 
be deemed to have satisfied the obligation for which it was given, 
notwithstanding the fact that the check is not paid. The negotiation of 
a check to a third party may result in the extinguishment of the debt 
for which the check was given. Thus, where the payee of a check 
indorsed it for value to another and was released from liability because 


. 
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of non-presentment, it was held that the check was an effective pay- 
ment of money by the drawer to the payee. Brown v. Schintz, 202 
Ill. 509, 67 N. E. Rep. 172. And where the payee of a check has it 
certified, he not only releases the drawer from all liability on the 
check, but his act renders the check operative as a payment or dis- 
charge of the indebtedness for which it was given. Scheffenacker v. 
Hoopes, Md., 77 Atl. Rep. 130; St. Regis Paper Co. v. Tonawanda 
Board and Paper Co., 107 N. Y. App. Div. 90, 94 N. Y. Supp. 946.’’ 

So it appears the law is that, if the holder of a check has it 
certified, he releases the drawer from all liability on the check. He 
cannot thereafter successfully bring suit against the drawer on the 
check. And his act in having the check certified has the further re- 
sult of causing the check to operate as a payment of the debt for 
which the check was given, and so precludes the holder from recover- 
ing from the drawer of the check in an action based upon the original 
indebtedness. All he has is a claim against the bank for the amount 
of the certified check. And if the bank fails before he collects the 
check he is entitled to file his claim with the receiver or trustee and to 
receive such proportion of the assets of the failed bank as the law may 
permit. 


VOTING BY DIRECTORS. 


Editor Banking Law Journal. , Ouro, August 25, 1915. 

DEAR Srr:—An incorporated bank has a board of directors consisting of six 
members. At one of the regular meetings of the board four of the directors are 
present. A motion is made and voted upon to authorize the employment of help 
and the payment of extra salaries. Three of those present voted in favor of the 
motion and one voted against it. Cana motion be legally carried by a vote of 
three directors in this manner, out of a board of six members? It will be a favor 
if you let us know soon. Yours truly, CASHIER. 

Answer:—A motion, carried in the manner described in the above 
inquiry, is legal and binding on the bank. 

In the absence of a provision in the certificate of incorporation or 
by-laws of a bank, or in the statutes under which the bank is created, 
a majority of the board of directors constitutes a quorum and is au- 
thorized to transact the business of the bank. This is the rule of the 
common law. 

In some of the states the number of directors required to consti- 
tute a board is fixed by statute. In New York, where a commercial 
bank may have a board consisting of from 5 to 30 members, the num- 
ber necessary to make a quorum may be set forth in the certificate of 
incorporation. If no provision of this kind is made in the certificate 
of incorporation the directors themselves may determine how many 
directors shall constitute a quorum. The number decided upon by 
the directors, however, must not be less than 5. And in Missouri, if 
the articles of agreement do not set forth the number of directors 
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necessary to constitute a quorum, it is provided that a majority of the 
directors is a quorum. 

In Ohio this seems to be regulated by the statutory provision, ap- 
plicable to corporations in general, which provides that ‘‘a majority 
of the directors of a corporation for profit * * * shall constitute a 
board.’’ 

When a quorum is present at a regular meeting of the board, or 
at a special meeting, called in compliance with the by-laws of the cor- 
poration and statutes of the state, a majority vote of those present 
is sufficient to pass any ordinary resolutions pertaining to the business 
of the bank. 

In an Ohio case, Dickason v. Grafton Savings Bank Company, 17 
O. D. C. 357, it was held that three directors of the board of a savings 
bank, consisting of five members, being a majority, constitute a board 
and may transact the business of the bank. 

In the case of Edgerly v. Emerson, 23 N. H. 555, it was held that 
the directors of a bank may bind the bank by a major vote of those 
present, at a regular meeting of the board, or at a special meeting of 
which all have been duly notified, provided there is a quorum present. 

The effect of this rule is that it is possible, under certain condi- 
tions, to pass a resolution upon a vote in favor of it which does not ac- 
tually constitute a majority of the entire board. 

Of course there are situations in which this general rule does not 
work. For instance, it is provided by the laws of Ohio that ‘‘loans 
by a commercial bank upon mortgage, or other forms of real estate 
security, shall not be made until after the adoption of a general reso- 
lution by atwo-third vote of the board of directors, stating to what 
extent its officers may loan on real estate.’’ 

The regulation of board meetings is a matter that is so largely gov- 
erned by statute that it is a necessary, as wellas a wise precaution, for 
bankers to familiarize themselves with the provisions of the statutes 
of the jurisdiction in which their bank is located. 


AUTHORITY OF STOCKHOLDER OR OFFICER TO ACT 
AS NOTARY IN BANK TRANSACTION. 


Editor Banking Law Journal. , Missouri, August 27, 1915. 
Dear Sir:—Can a stockholder and officer of bank in state of Missouri who holds 
notary public commission take acknowledgments between customers and the bank? 
Yours truly, Asst. CASHIER. 


Answer :—We have not been able to find any decisions in the Missouri 
courts bearing upon this question, and can only give the general rule 
on this proposition. ‘The general rule is that a notary is not disquali- 
fied to take the acknowledgment of an instrument between a bank and 
the customer because of the fact that he is an officerin the bank. On 
the other hand, while there are a few decisions to the contrary, the rule 
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supported by most of the authorities holds that the fact that a notary 
is astockholder in a bank disqualifies him from taking the acknowledg- 
ment of an instrument in which the bank is beneficially interested. 

In view of this rule, it is not a safe practice in Misscuri fora bank 
to permit one of its stockholders to act as notary in taking acknowledg- 
ments on instruments executed to the bank. In fact, wherever it is 
possible to do so, the bank should secure the services of a notary who 
is neither a stockholder nor an officer in the institution. While it dces 
not follow as a matter of course that an instrument so acknowledged 
would be declared a nullity by the courts of Missouri, there is always 
the possibility that an objection may at some time be raised, subjecting 
the bank to the necessity of defending the validity of the instrument 
in question. The decisions on this question were exhaustively set forth 
in the February, 1913, issue of the JouRNAL at page 156. 


= 
THE JULY 1915 RAND McNALLY BANKERS’ DIRECTORY. 


The 79th edition of this old and valuable work of reference was, as usual, the first 
of the mid-year books to make its appearance. 

Not only is the Rand McNally Directory usually the first in its issue, but it is fore- 
most in accuracy, typography and general fund of practical information. In fact, the 
name of the Rand McNally Bankers’ Directory has become so familiar«to the banking 
fraternity today that thousands of banks think it would be impossible to transact busi- 
ness without it. The reason for this is, that its vast fund of practical information is 
compiled from original sources, and not copied second hand. 

For forty-three years, the Rand-McNally Co. have revised this work every six 
months by soliciting every bank in the United States and Canada direct for informa 
tion, and in thousands of instances several solicitations are required to get the informa 
tion, in order to furnish subscribers with an absolutely accurate publication. 

The Rand-MecNally Directory was selected by the American Bankers Association as 
the official numbering agent for the association, and subscribers are furnished a key to 
the transit numbers. 

To attempt to enumerate the valuable features of this compendium of practical 
knowledge would require many pages. Suffice to say no bank is complete in its re- 
quisites without a Rand-MeNally Bankers’ Directory; it costs no more than others. 


CHARLES T. WILLS. 

Charles T. Wills, vice-president and a director of the Garfield National Bank of 
New York, died on August 31 in Greenwich, Conn., in his 64th year. He was a lead- 
ing builder in New York City. Mr. Wills began life as a bricklayer when 17 years old 
and carved out his own career, to become the founder and president of C. T, Wills, Inc. 
Among the great buildings erected by his firm are the New York Stock Exchange, the 
Chamber of Commerce, the new Emigrant Savings Bank, the J. P. Morgan Memorial 
at Hartford, Conn., the Morgan Library, the American Bank Note Company and All 
Angels Church. He was a vice-president of the Garfiéld Safe Deposit Company and a 
director of the U.S. MortarCompany. In civic life he was very active and was amem- 
ber of the Chamber of Commerce, the American Museum of Natural History, the Board 
of Trade and Transportation, the Mechanics & Traders Exchange, and other bodies. 
He was also a member of the Union League, Republican, New York Athletic and the 
Indian Harbor Yacht Clubs, and of the Automobile Club of America. 





Modern Banking and Trust Company Methods 
BY 
WILLIAM McCHESNEY MARTIN, A. B., LL. B. 
CHAPTER XVI. 
The Bank’s Records (Continued). 
THE GENERAL BOOKS. 

The ‘‘ General Books ’’ are those in which is kept a condensed rec- 
ord of all the business transacted by the bank. They may be likened 
to a reservoir, into which all the bank’s transactions flow. The books 
of the various departments record the transactions of those depart- 
ments in detail, and the totals of each day’s business, recorded in 
them, are carried to controlling accounts in the general books. All 
the books of the different departments are, therefore, subsidiary to the 
general books. 

There are certain accounts which are not kept in detail by some 
department of the bank, but appear only in the general books, such as 
furniture and fixture account, surplus account, profit and loss account, 
etc. In some banks the accounts with other banks are also kept only 
in the general books, but where there are quite a number of them, 
and the volume of transactions is great, it is necessary to keep such 
accounts in subsidiary books, handled by separate bookkeepers. Most 
of the acéounts in the general books, however, are only controlling ac- 
counts, the figures being taken from subsidiary books. 

THEY SHOULD BE CAREFULLY KEPT. 

The general books should be kept in a very careful and complete 
manner, so that a correct statement of all the assets and liabilities of 
the bank can be obtained from them at anytime. The executives of 
the bank often call for statistics from them, and it is from these books 
that the general report of condition is made when called for by the 
Comptroller of the Currency or State Banking Department. Also, 
when a examiner comes to examine the bank, it is from the general 
books that he obtains the foundation for his examination. 

THE NUMBER AND KINDS OF BOOKS USED. 

The number of records comprising the ‘‘General Books’’ and the 
system to be employed depend upon the size of the bank and the 
character of business transacted. A small country bank, of course, 
will not need the same intricate records that a large city bank requires. 
Each bank must adapt its records to its own needs. However, whether 
the bank be small or large, the main purpose of the books is the same— 
to furnish, in the most efficient and economical way, a permanent and 
accurate record of all the transactions of the bank so that its true 
financial condition may be readily ascertained at anytime. In orderto 
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accomplish this purpose, the books generally used are the journal, 
ledger and daily statement book. 
THE GENERAL JOURNAL. 

The general journal contains the daily record of the transactions of 
the bank. It shows the names of the accounts affected by each trans- 
action, and which accounts are debited and which are credited. 

As all transactions recorded on the books of a bank, either directly 
or indirectly, affect cash, most banks use for this record a combina- 
tion of journal and cash book. This combined journal-cash book is 
usually called the journal, so this term will be hereafter used when re- 
ferring to it. A good form of such a book, in use by one of our large 
financial institutions, is shown on the following page. 

The page here shown is from the debit, or left-hand side of the 
journal. The credit or right-hand page is the same, except that the 
words ‘‘Cash, Cr.’’ appear at the top. Each page is about sixteen 
inches wide and nineteen inches long, and will ordinarily hold a day’s 
transactions. 


The left-hand page contains all cash debits, or cash received. The 
names of the accounts to be credited are inserted on the left side of 
this page in the column headed ‘‘Account,’’ and a brief description of 
each transaction should be given under the heading ‘‘Description.’’ 


The right-hand page represents all cash credits, or cash paid out. 
The names of the accounts to be debited appear under the heading 
**Account,’’ and the descriptions of the transactions are written in the 
column provided therefor. 

When entering specific transactions in the journal, care should be 
taken to see that enough description of them is given so they can be 
easily traced if subsequently desired. 

HOW THE ITEMS ARE ENTERED. 

The profits of a bank are ordinarily chiefly derived from interest 
and exchange. In order to simplify the work of posting the revenue 
accounts to the general ledger, separate columns are provided on the 
journal for the amounts of such items. 

In the column headed ‘‘Interest,’’ on the debit or left-hand side of 
the journal, are entered all interest earned, such as on loans, invest- 
ments, deposits with other banks, etc. In this column on the credit or 
right-hand side are given all amounts paid out as interest on deposits, 
loans, etc. . 

In the column headed ‘‘Exchange,’’ on the debit side, all earnings 
from exchange are entered, such as exchange charged on drafts sold 
or on out-of-town items received. In this column on the credit side 
are given all amounts paid out on account of exchange, such as ex- 
change paid on drafts bought or paid to correspondents for collecting 
out-of-town items. 

All items which should not appear under ‘‘Interest’’ or ‘‘Ex- 
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change”’ are entered in the column headed ‘‘Sundries,’’ which is the 
main column from which amounts are posted to the ledger. 

The column to the left of the column headed ‘‘Ledger Folio’’ is 
used only when there are several items to be included in a single en- 
try. They are enumerated in this column and the total carried to the 
proper column to the right. 

From time to time during the day, the general bookkeeper is handed 
advices of debits and credits to certain accounts which are kept direct 
in the general books, but the totals of the transactions of the various 
departments, for the controlling accounts, are not furnished him until 
the close of banking hours. When these advices are received, the 
entries should be promptly made in the general journal. 

All entries in the journal should be madé from actual completed 
transactions entered in a book of original entry, or from some kind 
of voucher or debit or credit ticket, duly authorized by an officer of 


the bank. 
BALANCING THE JOURNAL. 


After all the transactions have been entered in the journal, the work 
is footed, and the balance for the day is struck. Since the debit side 
of the journal shows all cash received, and the credit side all cash 
paid out, and as the previous day’s debit and credit balances are 
brought forward each day, it is obvious that the difference between the 
two sides will show at any time the net amount of cash on hand. This 
balance should agree with the amount of cash on hand as disclosed by 
the daily report of all the tellers. 

The general bookkeeper is usually required to balance at the close 
of each day, and many banks do not permit the individual bookkeepers 
and certain tellers, in whose figures mistakes are most liable to occur, 
to leave until he has balanced. Ina large and busy institution, where 
the volume of entries is great and the work of the various tellers and 
departments is somewhat dependent on the accuracy of the figures of 
another, it is impractical to wait until the general bookkeeper has en- 
tered the items in his journal and balanced, before announcing the 
daily balance. Therefore, the proof is frequently made by taking the 
previous cash balance, adding thereto the total cash debits for the day; 
then listing the total cash credits and adding thereto the cash 
on hand, as shown by the tellers’ report. Both sides should be equal, 
and this is a rapid and convenient proof that no debit or credit is missing. 

POSTING. 

After the day’s work has been balanced, the items are then posted 
from the journal to the respective accounts in the ledger. The amounts 
of all the debit entries to an account in the journal are carried to the 
debit side of the corresponding account in the- ledger, and the credit 
amounts are carried to the credit side of the ledger account. This 
posting should be done daily, and in the larger banks is usually done 
the following morning. The page in the ledger, to which the item is 
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posted, should be entered in the column headed ‘‘Ledger Folio’’ on the 
journal page. 
SEPARATE JOURNAL AND CASH BOOK 

The form of journal-cash book here explained is so arranged as to 
contain a chronological record of all the transactions of the bank. 
However, some banks prefer to have the journal and cash-book in 
separate books. They record in the journal only transactions which 
indirectly affect cash, such as off-setting entries, charge-offs, closing 
entries, etc., and in the cash-book they enter all direct cash transac- 
tions. The advantage of this, they say, is that it is often desired to 
look up such journal entries as ‘“charge offs’’, etc., and it is easier to 
find them in a separate journal than in the combined record. How- 
ever, such items may just as well be traced in the combined book, and 
the saving in journal paper, as well as in work, has induced many 
banks to discard the separate general journal entirely and to adopt a 
combined form of journal and cash-book. 

THE GENERAL LEDGER 

In the general ledger is kept the consolidated record of all the 
transactions pertaining to each account. It must, therefore, contain 
the names of all the accounts appearing in the general journal. 

There are a number of styles of ledgers in use, some banks pre- 
ferring one kind and others another. 


OLD STYLE DEBIT AND CREDIT LEDGER 

First, there is the old-fashioned ledger, with the name of the ac- 
count appearing at the top of the page, the debits on the left half 
of the page and the credits on the right half of the page. This 
style of ledger has been in use a great many years, and is still used by 
some of the smaller banks, or older institutions which retain their 
original methods. An objection to this form of ledger is that in some 
accounts, it often occurs that there are a great many debit entries, 
while there are only a few credit entries, or vice versa, and as they are 
entered on opposite sides of the page this causes a great waste in 

ledger paper. : 

THREE COLUMN BALANCE LEDGER 

An improvement on the old style debit and credit ledger is the three 
column balance ledger. It is used quite extensively by banks and many 
prefer this form toany other. It has three columns to the right of the 
page, headed ‘‘Debits,’’ ‘‘Credits,’’ and ““Balance,’’ respectively, and 
the name of the account appears at the top of the page. The advan- 
tages of this form of ledger are that considerable ledger paper is saved 
by its use, the balance of each account can be brought forward with 
ease each day, and it discloses at a glance the condition of any account 
for any desired period. A form of this ledger was shown in the trea- 
tise on the individual books, and the form there shown can be adapted 
for the general ledger simply by. adding a column in which to enter 
the number of the page of the journal from which the items are posted. 
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Some banks add another column, just before the ‘‘Balance’’ column, 
for the purpose of showing whether it is a debit or a credit balance, 
that is, whether it is a resource or a liability. They insert the letter 
‘“*D’’ if it is a debit balance, and “‘C’’ if a credit balance. 

Many of the smaller banks extend the balances of the accounts in 
the ledger each day, for the purpose of compiling the Daily Statement 
therefrom. However, in the larger institutions, where the volume of 
transactions is enormous, in order that the daily statement may be 
compiled promptly each morning, they do not wait until the items have 
been entered in the journal and posted to the ledger and then take the 
balances from the ledger, but simply make up the statement direct from 
the journal-cash book or from the debit and credit tickets. When this 
is done, the balances of the ledger accounts are extended only when 
the ledger is balanced with the journal and statement book, which is 
usually done at least once a month, on the last day. 


THE BOSTON LEDGER. 


Another form of general ledger, which is used by many up to date 
banks, is the “‘Boston’’ ledger. In this ledger, the accounts appear 
on the left-hand side of the page, and on the right-hand side are col- 
umns for debits, credits and balance, respectively. Several sets of 
these columns may be added to the page, so a single page will show the 
transactions of a number of days. A form of this kind of ledger was 
also shown when the individual books were described, and the foim as 
used for the general ledger is the same in principle as the one there 
shown. However, on the general ledger page, columns should be pro- 
vided, in which to enter the number of the page of the journal from 
which the items are posted each day. In case it is desired to have 
space in which to enter detailed information regarding certain items, 
as some banks require, an additional column. may be added for each 
day’s transactions, headed ‘‘Remarks.’’ 

When the ‘‘Boston’’ form is used for the general ledger, the left 
hand page is generally used for resources and the right-hand page for 
liabilities. When this is done, it is apparent that no short leaves can 
be inserted to hold transactions of additional days, as in the case of 
the form used for individual deposits. 

Some of the newer banks use the ‘‘Boston’’ ledger in this form 
without the journal. They post the items into the ledger direct from 
the debit and credit tickets, or rather vouchers, and describe the trans- 
actions inthe column headed ‘‘Remarks.’’ They securely file the or- 
iginal tickets or vouchers in such way that they can be referred to. 

The names of the accounts should be printed on the left-hand side 
of the page, when this form of general ledger is used, as this will 
avoid rewriting the names every few days and thereby save time. 

Banks will find it a great convenience if they will arrange the ac- 
counts in the ledger in the order that they appear in the Daily State- 
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ment. If the old style debit and credit ledger or the three-column bal- 
ance ledger is used, the ‘‘Resource”’ accounts should be placed in the 
first part of the ledger and the ‘‘Liability’’ accounts after them. 


THE DAILY STATEMENT BOOK 


In order to administer the affairs of the bank properly, it is highly 
essential that the executive officers keep themselves advised daily as 
to the condition of the bank. They should know the amounts of the 
receipts and disbursements; where and how the business of the bank is 
increasing or decreasing; whether it is making or losing money, and 
the sources of such profits or losses; the nature and amounts of all the 
assets of the bank and its liabilities; the condition of its reserve, and 
also of its cash account. 

To enable the officers to determine the condition of the bank 
quickly and clearly, a book called the Daily Statement Book is kept. 
This book contains an itemized statement of the resources and liabili- 
ties of the bank for each day, all the resources appearing on the left- 
hand page and all the liabilities on the right-hand page. The state- 
ment, in reality, is nothing more than a trial balance of the general 
ledger, as the balances of the accounts appearing in the statement, 
should equal the balances of those accounts as disclosed by the gen- 
eral ledger. 

IT SHOULD BE MADE UP DAILY 

Some small banks do not make up this statement every day, but 
only once or twice a week, or for Board meetings. However, like any 
other business, the more the affairs of a bank are watched by its 
officers, the better it is for all concerned, and in the writer’s opinion, 
this statement should be made up daily. It should be made in a 
separate book and handed to. the Cashier or President each morning, 
who should inspect it and then keep it at his desk for reference during 
the day. 

FORM OF STATEMENT 

There is no general form of daily statement. However, most 
banks follow, in the main, the wording and arrangement of the items 
appearing in the report of condition which must be furnished period- 
ically to the Comptroller of the Currency or the State Banking De- 
partment. It is from the Daily Statement Book that the information 
for these reports is largely taken, and it should be so kept that the 
official report can be readily compiled. 

The following gives the names of the accounts which appear in 
the daily statement book of a large national bank in one of the central 
reserve cities, and shows the usual division of accounts in a large 
financial institution. Of course, the names of banks and individuals 
given are fictitious. They will vary with different institutions. 

In order to watch closely the reserve required to be kept, most 
banks provide a place for this information at the bottom of the daily 
statement. 
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RESOURCES. 
LOANS AND DISCOUNTS. 
Discounts. 
Exchange Maturing. 
Demand Loans. 
Overdrafts, Individual Books. 


UNITED STATES BONDS. 
U. S. Bonds to Secure Circulation. 
U. S. Bonds to Secure U. S. Deposits. 


STOCKS, BONDS, ETC. 
Stock in Federal Reserve Bank. 
Other Stocks, Bonds, Securities, etc. 
Judgmentand Deferred Claim Account. 
Profits Earned but not Collected. 


REAL ESTATE, ETC. 
Equity in Banking House. 
Other Real Estate Owned. 


Improvement Account (Furniture and 
Fixtures. 


DUE FROM NATIONAL BANKS. 
National Bank, New York. 
National Bank of Prosperity, Chicago. 
Deposit National Bank, New Orleans. 
National Banks, Foreign Books. 
National Banks, Correspondents. 
Difference Account. 


DUE FROM STATE BANKS. 
City Trust Company; New York. 
State Bank, St. Louis. 

Old State Bank and Trust Co., Boston. 

Foreign Exchange Account. 

State Banks, Foreign Books. 
LEGAL RESERVE. 

Legal Tender Notes. 

Gold Notes. 

Gold Coin. 

Silver Certificates. 

Silver Dollars. 

Fractional Silver. — 

U. S. Certificates of Deposit. 

Federal Reserve Bank. 

Exchange for Clearing House. 


OTHER CASH. 
Bills of Other Banks. 
Minor Coins. 
Cash Items. 
UNITED STATES TREASURER. 
Five Per Cent. Fund. 


Five Per Cent. Fund, Aldrich - Vree- 
land Cy. 


Due from Treasurer U. S. 
Revenue Stamp Account. 


EXPENSES. 
General Expenses. 
Rent Account. 
Books and Stationery. 
Postage Account. 
Telegraph and Express Charges. 
Directors’ Fees. 
Premium on Exchange. 
Premium on Official Bonds. 
Legal Expenses. 
Collection Charges. 
Salaries. 
Interest, Bank. 
Interest, Certificates of Deposit. 
Interest (Miscellaneous Accounts). 


LIABILITIES. 

CAPITAL STOCK. 
SURPLUS FUND. 
UNDIVIDED PROFITS. 
SUSPENDED DEBT ACCOUNT. 
EARNINGS. 

Discount and Interest. 

Premium on Exchange. 

Collection Charges. 


Bank Interest. 
Profit Foreign Exchange. 


TAX FUND ACCOUNT. 
DUE TO BANKS. 
Due to National Banks 


Due to State Banks. 
Collections for Remittance. 


DIVIDENDS UNPAID. 


UNITED STATES DEPOSITS. 
U. S. Deposits (Special Crop Moving 
Fund. 
U SS. Deposits (Treas. U. S. General 
Account.) 
U. 8S. Deposits (Post-Master’s Account.) 


INDIVIDUAL DEPOSITS. 


Unclaimed Balances. 
Individual Accounts (Foreign Books). 
Individual Accounts (City Books). 
Letters of Credit. 
Clearing House Balance. 
Difference Account. 

OTHER DEPOSITS. 
Demand Certificates of Deposit. 
Cashier’s Checks. 
Certified Checks. 
Income Tax Account. 
Smith & Jones, Agents. 


TIME CERTIFICATES OF DEPOSIT. 


CIRCULATION. 
Circulation Received. 
Less on Hand and Returned. 
Circulation Received, Aldrich- Vreeland. 
Less on Hand and Returned. 


(To be Continued.) 
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AMERICAN INSTITUTE OF BANKING. 


THIRTEENTH ANNUAL CONVENTION aT SAN Francisco, Aucust 18, 1915. 

The thirteenth annual convention of the American Institute of Banking Section of 
the American Bankers Association was held at San Francisco, August 18-20, with a full 
attendance. The delegates were welcomed by Sylvester J. McAtee, Secretary to 
Mayor James Rolph, Jr., president of the Mission Bank; C. N.-McIntosh, vice-presi- 
dent of the Bank of California, and William A. Marcus, president of the San Francisco 
Chapter. Response was made by C. W. Allendoerfer of the First National Bank, Kan- 
sas City, Mo., vice-chairman of the executive council. 

The annual address of President William S. Evans, of Henry & West, Philadelphia, 
told of the good workof the Chapters, and reported that the sixty chapters had a com- 
bined membership of 15,606, including 1,339 correspondence chapter students, a sub- 
stantial increase. The graduates now number 1,510, an increase of 373 for the year. 

Chairman Robert H. Bean read the report of the executive council, in which he 
paid a tribute to the services of O. Howard Wolfe, assistant to the educational di- 
rector, who had been called to an executive position in the Philadelphia National Bank ; 
and to the cooperation in the board of regents of Prof. O. M. W. Sprague, of Harvard, 
as Chairman, and in the courses of study of Prof. E. W. Kemmerer of Princeton. 

An instructive address on ‘‘Branch Banking and Trade Relations with South 
America,” written by W. S. Kies, of New York, was read by J. A. Seaborg, president 
of New York Chapter. , 

E. G. McWilliam, of the Security Trust and Savings Bank, Los Angeles, Cal., dis- 
cussed ‘‘State Banks and the t’ederal Reserve System.” 

Frank C. Mortimer, cashier First National Bank of Berkeley, Cal., spoke on ‘‘ Na- 
tional Banks and the Reserve System.” 

Russell Lowry, deputy governor Federal ve Bank of San Francisco, analyzed 
‘*The Federal Reserve Bank and Its Influence on Credit Methods,” and was followed by 
John Perrin of the same bank. 

Breckinridge Jones, president of the Mississippi Valley Trust Company of St. 
Louis, a guest of the Institute, spoke of the necessity of Institute education and referred 
to specific cases of professional success due to Institute work. 

Dr. Samuel Williston of Harvard University, author of the Institute text-book on 
law, delivered an address on ‘‘ Law, Justice and Morality,” in which he considered the 
paramount questions of the day from the view point of legal evolution. 

Dr. David P. Barrows of the University of California, explained in a vivid way 
‘*The Finances of the State of Chihuahua Under General Villa.” 

Resolutions were adopted as submitted by Harold J. Dreher, of Milwaukee, that in 
pursuance of the resolution adopted at the Richmond convention, looking toward the 
establishment of a permanent agency for properly taking care of invalid bank employees, 
preventative measures and a system of physical instruction were advisable, and that the 
drill and setting-up exercises of the United States army were beneficial, therefore the 
convention favored a military training among the members of the Institute under Chap- 
ter auspices; further, to participate in efforts to train up an adequate citizen soldiery 
under such limitations as will forever preserve the subordination of the military to the 
civil power. 

The election of officers resulted as follows: President, Robert H. Bean, Old South 
Trust Company, Boston, Mass. ; vice-president, J. H. Daggett, Marshall & Ilsley Bank 
Milwaukee, Wis., educational director, George E. Allen,5 Nassau St., New York City. 
Board of regents, O. M. W. Sprague, Chairman, Professor of Banking and Finance in 
Harvard University, Cambridge, Mass.; E. W. Kemmerer, Professor of Banking and 
Economies in Princeton University ; Harold J. Dreher, Marshall & Ilsley Bank, Mil- 
waukee, Wis.; C. W. Allendoerfer, First National Bank, Kansas City, Mo.; secretary, 
George E. Allen, New York. Members Executive Committee reelected for three-year 
term, S. D. Beckley, Dallas; H. E. Hebrank, Pittsburg; R. H. MacMichael, Seattle; 
R. A. Newell, San Francisco; member for one-year term, Leland Getz, Baltimore. 

Cincinnati was selected as the next convention city. 











Photograph Copyrighted by the International News Service. 


J. P. MORGAN AND THE ANGLO-FRENCH COMMISSION. 


Left to right, Sir Henry Babington Smith, President of the National Bank of Turkey. 
Baron Reading, Lord Chief Justice of England. Sir Edward Hopkinson Holden, Chair 
of the British Treasury and Secretary of the Commission. M. Octave Homberg, of the French Foreign Office. 


J. Pierpont Morgan, head of the great banking house of J. P. Morgan & Co. 
man London City and Midland Bank, Ltd. Basil P. Blackett, C. B. Expert 


M. Ernest Mallet, Regent of the Bank of France. 
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THE ANGLO-FRENCH COMMISSION. 


The mission to this country of the Anglo French Commission is of as much impor- 
tance to the American people as it is to the countries these gentlemen represent. As 
yet there has been no reasonable objection raised, but there seems to be a diversity of 
opinion as to the terms and amount of the credit, all of which will no doubt be ad 


JAMES J. HILL, 


The Great Empire Builder. 


justed harmoniously. Mr. James J. Hill, the great Empire builder, is one of the chief 
exponents of the loan. Upon being called to New York to meet the Commission, Mr. 
Hill gave out the following statement: 

‘*Any loan that is arranged must be a national loan. It must appeal to bankers 
all over the country. [f a loan should be limited to war munitions and supplies the 
country banks in the West would take little or no interest in it, and it would undoubt- 
edly prove to be very unpopular in the Western section of the country. 





THE ANGLO-FRENCH COMMISSION 651 


‘*If, on the other hand, the loan in addition to covering credits for war munitions 
and supplies shall cover the country’s exportable food crops and provisions there is 
every indication that the Western banks, even in the smallest towns, will give it their 
heartiest support.” 

The establishment of such a credit for the purpose of maintaining a stable rate of 
foreign exchange is ‘‘of far more importance to the United States than to England.” 
The influx of gold, he pointed out, is a menace to American prosperity, and the organ- 


HENRY P. DAVISON, 
Of J. P. Morgan & Co., New York 


. 


zation of international credit is the only way transactions of the enormous size now 
pending can be taken care of. 

‘‘The maintenance of a stable rate of foreign exchange, which can be done only by 
the establishment in this country of a very large credit account for Great Britain, to 
be drawn against for the purchase of foodstuffs, is of far more importance to the United 
States than to England. It is not too much to say that on this the prosperity of the 


American farmer depends. 
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‘*A careful estimate shows that the total requirements of the Continent of Europe 
for the coming year will be about 550,000,000 bushels of wheat. The United States will 
have not less than 375,000,000 to sell of its big crop. The supply of Canada for export 
will be fully 175,000,000 bushels. and of the Argentine 100,000,000. The lowest esti- 
mate of the total marketable supply from this continent, therefore, will be 650,000,000 
bushels, or 100,000,000 bushels in excess of the total demand. 

‘*But America is not the only source of supply. India and Australia can furnish 


THOMAS W. LAMONT, 
Of J. P. Morgan & Co., New York. 


50,000,000 bushels more. In the Black Sea region there will be available 250,000,000 
bushels, if itcan get tomarket. Ifthe Dardanelles are opened to merchant ships before 
spring, the available world’s supply will be 950,000,000 bushels, or 400,000,000 bushels 
in excess of the probable demand. 

‘These conditions, growing out of facts that are not subject to change, show that 
the problems growing out of international exchange concern the United States as inti- 
mately as they do the nations that are at war. It is most essential to the prosperity of 
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our people that our wheat should get to market and find a purchaser. And if the sale 
of our wheat does not go forward steadily, to the purchaser, the latter will certainly 
turn elsewhere; especially if a more favorable rate of exchange gives him agreater ad- 
vantage in another market than ours. 

‘‘A foreign trade of the magnitude of this cannot possibly be conducted by means 
of the export of gold by the purchaser. A dollar of gold sent here pays for a dollar’s 
worth of commodities. It leaves the situation worse rather than better. We do not 


JAMES B. FORGAN, 


President First Nationa! Bank of Chicago. 


need the gold, which might, if it continued to come in such quantities, demoralize 
rather than benefit our system of currency and credit. Transactions of this size, in war 
as well as in peace, must be carried on through the organization of international credit. 

‘* A credit of half a billion dollars secured by English consols and French rentes 
should be arranged for in New York City. American securities cannot be exacted both 
because the amount of them held abroad is not unlimited, and because they are in the 
hands of private owners. The big job of feeding the world must be backed by the 
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credit of the world; and the circumstances are surrer that we cannot exact unreason- 
able terms or refuse to do our share of making the transaction possible without sacri- 
ficing at least a large portion of our market and forcing prices down to a point that will 
mean distress instead of prosperity to our agricultural interest. 

‘* The same principles apply, through perhaps less seriously,to all our foreign trade. 
Our cotton, for example, is absolutely necessary to Europe, for the field of supply is 


FESTUS J. WADE, 


President Mercantile Trust Co. and Mercantile National Bank, St. Louis. 


limited.. The same is true of such manufactures as the warring nations at present 
wish to buy. It isthe farmer, who is the most concerned here, who stands to lose if 
we refuse to make reasonable credit arrangement for the movement of our crop, or if 
that arrangement should be long delayed. In the interest of this country, no time 
should be lost in the establishment of a European credit account for the marketing of 
the surplus food. product of the United States.” 
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TERMS AND AMOUNT OF THE LOAN. 


After a two weeks session in New York, several members of the Commission 
accompanied by T. W. Lamont of J. P. Morgan & Co., went to Chicago for further 
negotiatiens with western bankers and business men. 

On Tuesday, September 28, a simultaneous announcement was made in New 
York and Chicago, that the terms and amount of the loan had been agreed upon. 

The announcement was made in Chicago by Baron Reading at a dinner ten- 
dered to the visiting members of the Commission by the Chicago bankers and 
business men, and in New York by Henry P. Davison, of J: P. Morgan & Co, at 
the Biltmore Hotel to the remaining members of the Commission and a number 
of New York bankers. 


Amount of Loan........ $500,000,000 


5 CE ee error wae Five years 
er eC eT Ts ;l 
Price to Underwriting. Syndicate.................... 96 
PR INN oo 6 ak tos ae orale s Saag aw ble swede tote 98 
TONG BO TRMONIOE owes nck ccc wee ca cankcics cons oe SUE GR Ber eee, 


FORM OF CREDIT. Great Britain and France to issue jointly and sever- 
ally, obligated bonds to be converted at maturity into a 43 per cent. bond having 
fifteen to twenty -five years to run, said bonds to be also the joint obligation of 
Great Britain and France. The bonds are to be issued in denominations as 
low as $100. The distribution will be made through J. P. Morgan & Co., who 
will form a syndicate to be represented by sub-committees in the principal 
financial centers. 

The syndicate will be composed of banks and individuals who will distribute 
the bonds to subscribers, and the subscriptions will be made payable in installments. 

The principal and interest are made payable in New York in gold. 

All of the proceeds will be employed in the United States. 

It is understood that the banks that subscribe to the loan will be permitted 
to retain the amount of their subscription as deposits on which they are to pay. 
2 per cent. interest. 

Baron Reading’s statement which he gave out in Chicago is as follows: 

“Tam now in a position to make an announcement as to our proceedings. 

“The discussions bet ween the Anglo-French financial mission and the American 
bankers have resulted in the formation of a definite plan for a loan to the British 
and the French Governments to be issued in this country on a broad and popular 
basis. The proceeds of the loan will be employed exclusively in America, for the 
purpose of making the rate of exchange more stable, thereby helping to maintain 
the volume of American exports. 

“The plan contemplates the issue of $500,000,000 5 per cent. five-year bonds 
constituting a direct joint and several obligation of the British and French Govern- 
ments, as regards both capital and interest. No other external loan has been issued 
by either of these Governments apart from notes of the French Treasury to a 
limited amount, maturing in the next six months. 

“The bonds will be repayable at the end of five years or convertible, at the op- 
tion of the holder, into 43 per cent. bonds of the two Governments, repayable not 
earlier than fifteen years and not later than twenty-five years from the present 
time by the two Governments, jointly and severally. 

“‘The bonds will be issued to the public at 98, yielding approximately 5} percent. 
to the investor. The work of offering this loan will be carried out by a syndicate 
which Messrs. J. P. Morgan & Co. and a large group of American bankers and 
financial houses will at once set about toform. Such group will include representa- 

tives throughout the country, and all members of the syndicate will be on precisely 
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the same footing. This syndicate, whose business it will be to arrange that every 
investor shall have an opportunity to subscribe to the issue, will contract to pur- 
chase the loan from the two Governments at 96.” 

Mr. Davison’s statement, on behalf of J. P. Morgan & Co., was as follows: 

“The commission has made plain, by its statement, that it has determined at 
the outset to recognize investment conditions in America. It proposes to meet 
these conditions by issuing an obligation which is without precedent, namely, 
the joint and several promise to pay of Great Britain and France. To this it has 
attached terms which mean a yield to the investor of almost 5} per cent. per annum 
and carry with them a conversion privilege calculated, upon the return of normal 
conditions, to prove of distinct value to the holder of this bond. The interests 
of the small investor are also consulted in the decision which the Commissioners 
have arrived at to issue the bonds in denominations as low as $100 and to allow the 
subscribers to make installment payments for the loan. It is to be noted that, as 
the commission has stated, this is an external loan, free from all present or future 
English and French taxes. 

“It is proposed by the commission that the proceeds of the loan be handled so 
as in no way to disturb our own money markets, and to that end the general plan 
will be to leave the cash realized from the bonds on deposit with banking institutions 
which become members of the syndicate throughout the United States. 

“This proposed loan may in fact be considered as an arrangement made by 
American commercial and agricultural.interests with their regular customers to 
accept deferred payments covering commodities purchased. 

“International commerce necessarily involves at times the extension of credit 
by the selling nation to the buying nation. The agricultural, manufacturing, and 
financial interests of this country should welcome the opportunity to extend credit 
to any solvent customer where the extension of such credit furthers American trade. 

“The normal export trade of this country to Great Britain and France runs into 
many hundreds of millions of dollars annually, To preserve such trade under the 
existing abnormal conditions we believe the proposed arrangement to be imperative, 
and accordingly we and the many banking institutions and financial houses that 
will be associated with us wil! act as managers without compensation.” 


BOOK NOTICE. 


How to Deat With Human Nature IN Business. 

Funk & Wagnalls Company, 354 Fourth avenue, New York City, have published 
what is undoubtedly a most valuable aid to business men in a volume entitled ‘‘How to 
Deal With Human Nature in Business,” written by Sherwin Gody. The three princi- 
pal features of the book are its treatment of the subjects, ‘‘Advertising,” ‘‘Salesman 
ship,” and ‘‘Doing Business by Correspondence.” The 488 pages of the book are filled 
with practical and helpful suggestions, which might be adopted with profitable results 
by any business house. Not many business men realize what a vast amount of money 
is wasted in sending out poorly constructed circular letters soliciting business, letters 
which are doomed to the waste basket with hardly a glance at the recipient. It is im- 
possible to write a letter of this kind which will command the attention of those by 
whom it is received. One of the objects of the book is to instruct the reader as to how 
such a letter may be put together. If the book contained nothing other than this the 
time of any business man spent in reading it would be well and profitably spent. Price 


$2 per copy. 





INVESTMENT BANKERS CONVENTION. 


Investment Bankers Convention, Denver. 


The convention of the Investment Bankers at Denver, September 20 and 21, was 
the most important of the meetings of tnis association thus far held. The meeting 
seems to have taken place just at a psychological moment, as there was another meet- 
ing being held at the same time in New York of equal importance to American in- 
vestors, which was that of the Anglo-French Commission for the purpose of estab- 
lishing a credit in the United States for England and France of a sufficient amount 
to more evenly equalize our foreign exchanges. 

At the Tuesday’s session the Association unanimously adopted animportant resolu- 
tion that was offered by William R. Compton, of St. Louis, which reads as follows: 

‘* Whereas, Twelve months ago this country faced a financial and industrial crises of 
an almost unparalleled nature; and 

‘* Whereas, This crisis is and has so far been averted through the enormous foreign 
demand for the products of America’s farms and factories and the resulting increased 
demand for labor; and 

‘* Whereas, The continuance of this demand and the continued prosperity of the coun 
try can only be assured by providing foreign credits in settlement of a trade balance 
estimated at over $1,500.000,000; and 

‘* Whereas, The refusal of such credits will not reduce the volume of exports de- 
manded by military necessity, but will seriously curtail the shipment of agricultural 
products, of textiles and of other manufactured goods for ordinary use; and 

‘* Whereas, It is realized that this question bears directly upon the immediate and 
permanent national welfare, and that its proper solution vitally concerns our farmers, 
our merchants, our manufacturers and our working men. - Now, therefore, 

‘* Be it Resolved, That the Investment Bankers of America represented in this con- 
vention approve the extension of foreign credits, not as indicating either partiality or 
prejudice, but solely as a matter of business, and, practically, as a necessary outcome of 
existing conditions, we believe we should not lose the opportunity now afforded to be- 
come a creditor instead of a debtor nation and broaden the scope of our financial useful- 
ness and interests the world over. 

‘* We indorse the attitude of neutrality which has been maintained by the National 
Administration, and urge the Investment Bankers to support and reflect that attitude 
in conducting international] transactions.” 

Among the most important addresses at the meeting was that of Dr. Edward Ewing 
Pratt, Chief of the Bureau of Foreign and Domestic Commerce, Washington. 

Dr. Pratt said, after referring to the enormous foreign investments held by England, 
France and Germany, which amounts to $17,500,000,000 by the British, $6,500,000,000 
by France, and $2,500,000,000 to $5,000,000,000 by Germany, that as a result of the 
great European war we face a series of changes and new facts in the economic and 
financial world. We observe the increasing importance and independence of the 
United States as an industrial nation, exporting its products to all parts of the 
world. We observe that the United States has suddenly attained a favorable bal- 
ance of trade and credit and has converted her position as a borrower in the 
world’s markets into that of a lender. We observe the increasing importance and in _ 
dependence of New York as a financial center. We observe the increasing use of the 
dollar as a medium of international payment. As lenders, therefore, in the interna- 
tional market it behooves us to study the offerings of foreign investments which are 
spread before us. 

‘**Before, however, detailing some of the more impressive facts as to foreign in- 
vestments, let us examine a little more closely this credit balance which is piling up 
in our favor and which has already made us a capitalist nation on current account and 
is rapidly reducing our net capital obligations to foreign countries. 

‘In spite of the fact that during August, September and October our foreign trade 
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almost utterly languished, the excess of our exports over imports for the last fiscal year 
was greater by $1,094,419.600 than ever before, For the last six months of the fiscal 
year 1915 the excess of exports accrued at the yearly rate of $1,940,000,C00. If we can 
accept the meagre figures of July and August as a criterion, and if the average of 
these months is maintained throughout the year, the excess of exports over imports 
will amount to not less than $1,464.000,000 for the fiscal year 1915-16. 

THE TRUE BALANCE OF TRADE. 

‘* But this is not the true balance of trade or the true credit balance. We must 
subtract such items as our interest charges payable abroad, the expenditures of Ameri- 
can tourists, the remittances of money sent abroad to friends and relatives, the freights 
we pay to ocean steamships owned by other countries, and the relief which we have 
sent abroad for the stricken countries of Europe. These payments, even at present, re- 
duced as some of them are, amount to not less than $500,000,000 perannum. The total 
excess of exports over imports as estimated on the basis of the last few months indicate 
a total for the fiscal year 1915-16 as $1,400,000,000. These figures indicate that we 
have created assets abroad amounting to $900,000,000, and it may be argued that we 
must invest that amount abroad if we are to keep the exchange rates anywhere near 
normal. Only the slightest tax on our domestic profits will be necessary in order to 
considerably enlarge the amount of our exports of capital. 

‘*It is proper for us to consider at this point whether or not this is a purely tempor- 
ary situation and also whether or not we are likely to be able to continue our volume of 
foreign trade and the large balances in our favor, which will furnish the wherewithal 
for investment. The essential question involved is whether we will be able to handle the 
foreign markets which we are now obtaining. Our progress has been noteworthy, espe- 
cially in South America, where our trade has greatly increased in the last three months. 

‘*The whole problem rests squarely on the costs of production, whether we will be 
more or less able to meet European costs after the war. It is important in discussing 
this point to consider such important facts as interest, wages andtaxes. Itcanscarce- 
ly be argued that taxes will be less in Europe afterthe war. It is evident that the tre- 
mendous debts that are being piled up will not be paid off within the next 50 or 100 
years. Labor, at any rate, able bodied efficient labor, is likely to be scarce at the end 
of the war, because the best mechanics of Europe are now in the front ranks of the 
fighting armies. It has been the universal experience that following the great wars of 
the last century that interest rates have been higher and it seems to me logical that the 
vast destruction of capital, which is going on in Europe and the diversion of capital 
from productive uses, that it will be scarce in quantity and great in demand at the close 
of hostilities. The case is very well put in an editorial appearing in The Journal of 
Commerce (issue for Tuesday, September 14), as follows: 


‘ These foreign countries are being impoverished in capital and in men, their manu- 
facturing industries are being seriously impaired and they are being heavily burdened 
with debt and taxation. Is that going to make them such formidable antagonists as 
soon as they stop fighting ? Our manufacturers have an unusual opportunity of show- 
ing what there is in them and what they can do when the markets of the rest of the 
world as well as those of the United States are open again. * * Are they afraid of the 
crippled and broken and exhausted competitors of Europe and must they have the 
Government as a partner to enable them to hold their own? It will be a good while 
before that foreign tide rises to overwhelm them and they had better watch and work 
and see if they cannot stand against it.’” 


President Leach urged fair treatment of railroads and public utilities in his 
address. 

The following officers: were elected for the ensuing year: President, Lewis B. 
Franklin, Vice President Guaranty Trust Company of New York, Vice-Presidents, 
Allen G. Hoyt, of N. W. Halsey & Co., New York, John E. Blunt, Jr., Vice President 
Merchants Loan & Trust Co , Chicago, Stedman Buttrich, of Estabrook & Co., Boston, 
Secretary, E.E. Elliott, of Breed Elliott & Harrison. Chicago, Treasurer, Frederick 
R. Fenton, of Devitt, Tremble & Co. Chicago. 
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AMERICAN BANKERS ASSOCIATION. 


Forty-First ANNUAL CONVENTION aT SEATTLE, WasH., SEPTEMBER 6-10, 1915. 

The forty-first annual convention of the American Bankers Association at Seattle, 
Wash., September 6-10, was one of the most interesting in the history of the organiza- 
tion. The characteristics which have made great the Empire City of the Northwest 
were never better shown than in the enthusiasm with which its bankers, aided by the 


WILLIAM A. LAW, 
Retiring President, 
President First National Bank, Philadelphia. 


entire business community, carried out their plans of unbounded hospitality to their 


banker guests. The business transacted was of unusual importance, and the subjects 


discussed had significance, connected as they were with problems arising from changes 

under the Federal Reserve Act and the conditions imposed by the European war. 
While the leading speakers, ex-President Taft, Dr. John Wesley Hill and Henry D. 

Estabrook, held attention, if not approval, upon their selected topics, the annual ad- 
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dress of President William A. Law caught the ear of the convention. Eloquently, yet 
without partisanship, he described the events of the year, the problems of the banking 
community, the weak points in the system, and punctuated the achievements of Amer- 
ican bankers in rebuilding the structure of credit in this country. Mr. Law said: 

‘*These annual meetings are milestones which mark our banking progress. We are 
meeting in the midst of strange and stirring days, saturated with the romance of world 
changes. History is being made on every continent and new maps are being drawn 
with a pen remorselessly dipped in the blood of strong men and of innocent women and 
children, 

‘*In America the situation has served to reveal the marvelous material resources 
of the United States. _ International and domestic trade have since been conducted un- 
der abnormal influences and extraordinary difficulties. You have seen sterling ex- 
change rise to its maximum price of two generations and sink to its minimum. You 
have seen interest rates uncomfortably high and again discouragingly low; you have 
seen wide fluctuations in the values of our staple products; you have seen economy 
practised till, as a consequence, retail trade suffered severely. Manufacturers in many 
branches have not been able simultaneously to meet the combined effects of tariff 
changes, the unusual shifting of prices of both raw materials and products under war 
conditions, and recently the demoralizing competition for skilled labor by the contract- 
ors for war supplies. 

‘*Those industries concerned in the production and distribution of foodstuffs have 
been least injured. As a whole, production is irresistibly increasing; unemployment 
is slowly and steadily decreasing; distribution is quietly broadening. The United States 
has grasped its unique opportunity to become a larger factor in international finance and 
commerce. Onuramazing international credit trade balance for the year ending June 30, 
1915, amounting to $1,094,000,000, has created serious exchange problems for European 
merchants and governments. Let us not forget, however, that over $220,000,000 of this 
export excess, as compared with the previous year, was caused by the decrease in im- 
ports of raw materials in connection with our retarded industrial activities, accompa- 
nied by idleness and suffering on the part of wage earners in many of our manufactur- 
ing centers. : 

‘*Our stock of gold was not exhausted by foreign shipments; in fact, international 
exchanges gradually turned in our favor. Our cotton exports were not cut in five, as 
predicted, but exceeded 92 per cent. of the previous year’s volume. Our copper indus- 
try was not ruined, but has been stimulated. Our stock exchanges have not been over- 
whelmed by a flood of distressed American securities sold at sacrifice prices by Euro- 
pean holders, but we have readily absorbed all offerings. 

‘*The timely visit of Sir George Paish paved the way for a perfect understanding 
as to the soundest and simplest methods of resuming international trade with and pay- 
ment to Great Britain, who is our largest customer, buying annually from us, if we in- 
clude Canada, over $1,000,000,000 of merchandise, or about three times as much as our 
next best customer, Germany. Our fundamentals were never more sound. 

‘For the past six months at least we have been suffering acutely from redundant 
currency, a condition in many respects more dangerous than a stringency. We have 
not as yet anelastic currency. Contraction ceased when emergency notes were retired, 
and substantial amounts of Federal Reserve notes are being steadily put out, adding to 
the unhealthy plethora. We have witnessed rates so low that neither banks, customers 
nor investors are benefitted. Cheap money induces speculation and unsafe credit ex- 
pansion. The recent activities on stock exchanges would have occurred in some other 
class of securities even if the war stocks had not taken the center of the stage. Exces- 
sive speculation, as always in the past, will follow the presence of redundant money, 
until the proper devices for contraction are perfected and operated. 

“The strength of the Federal Reserve Board in shaping the conduct of the twelve 
banks has given us in many respects practically a central bank, but without its econ- 
omy and simplicity. The advocates of a central bank have noted with approval ar- 
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rangements made for contributions to the central gold fund in Washington, and the 
numerous regulations for the conduct of the twelve banks, laboriously perfected and 
promulgated by the Federal Reserve Board, just as the head office of a central bank 
would have performed the same function. As yet nine of the twelve banks have had 
no general opportunity to demonstrate either their usefulness or their earning capacity. 
It is certain that they will earn more than their dividends under normal business condi- 
tions, because they are operated under a distinct advantage over other banks of similar 
size in that they do not pay either interest on balances or cireulating notes, taxes or ex 


JAMES K. LYNCH, 
President-Elect. 
Vice-President First National Bank, San Francisco. 


change charges, and have eliminated the more expensive and risky processes of modern 
banking. In the meantime, the discrimination against bonds by the Federal Reserve 
Act, coincident with the other difficulties of the railroads, has served to aggravate the 
the economic changes which have caused enormous shrinkage in the values of securities 
held by, national banks. 

“The Federal Reserve system has not yet been fully tested, The country still 
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waits the action of two most important factors in its operation, namely, the entry of 
the state banks as members and the removal of government deposits from the inde- 
pendent treasury. It cannot be questioned that all commercial banks, no matter where 
their charters are derived, together with the Secretary of the Treasury, should finally 
co-operate with the system, if we are to co-ordinate all elements in our sphere of com- 
mercial finance.” 

Ex-President Taft delivered a long address upon ‘“‘Economic and Political Sum- 
mary of the Generation Just Closing.” He discussed the origin and development of 
the anti-trust agitation and attacks upon railroads, the political power of trades unions 
and the evil effects of such agitation upon the prosperity of the people. He opposed the 
theories of the initiative, referendum and recall, as subversive of principles of repre 
sentative government. 

Henry D. Estabrook, a New York lawyer, urged a standing army of 150,000 men 
and a larger navy for protection against foreign aggressions and denounced the La 
Follette Act as an obstacle to an American merchant marine. 

General Counsel Thomas B. Paton briefly discussed the work accomplished by his 
department. He said the Committee on Federal Legislation examined over 500 bills, 
original and amendatory, introduced during the Sixty-third Congress; also reports of 
special committees and commissions of Congress, and correspondence and interviews at 
Washington and elsewhere, pertaining to many such matters. The rangeof activity had 
included the urging of bills of lading legislation, which passed the Senate but failed 
in the House; opposition to the interlocking directorate legislation which, after 
modification in the House, was eliminated in the Senate and then restored, to become 
a law; the modifications during the pendency of the Income Tax and War Revenue 
Acts, etc. The General Counsel has been successful in procuring the reversal of sev- 
eral adverse rulings by the Internal Revenue Commissioner, detrimental to the interest 
of members of the Association. Amendments of the Acts will be sought to relieve 
them of objectionable interpretations. He submitted a table on state legislation show- 
ing the number of states which have enacted uniform laws upon several points recom- 
mended by the committee on State Legislation. 

Treasurer J. W. Hoopes reported the cash balance on August 14, 1915, as $36,097. - 
75, compared with $20,152.60 on September 1, 1914. The receipts during the year were 
$252,232.15 and the disbursements were $236,287.10. The total membership is a little 
over 15,000, an increase but not the maximum of former years. No figures were pre- 
sented showing the cost to the Association of the publications issued from the office of 
the Secretary. 

The convention adopted the following preamble and resolutions offered by Robert 
F. Maddox, president of the Atlanta Chamber of Commerce. 


Whereas, The cotton crop of 1914 was marketed at low prices with consequent loss 
and a to the planters of the cotton growing states and all those connected in any 
manner with the production and sale of cotton, 


Whereas, Following the advice of recognized financial and agricultural authorities, 
the planters greatly reduced the acreage planted in cotton this year in theirjendeavors 
to promote as far as it lay within their power the general welfare, 

Whereas, The recent declaration by belligerent powers that cotton is contraband 
now threatens to seriously affect the marketing of this season’s crop and work great 
hardships, 

Whereas, The President of the United States and the Federal Reserve Board have 
shown commendable zeal and great efficiency in forecasting and warding off similar im- 
pending calamities, 

Resolved, That this convention commends the President of the United States and 
the State Department for the efforts which have been already made looking to a modi- 
fication of the said contraband order, and that it is a hope of this convention that these 
efforts will be continued until the threatened peril to this great industry is averted. 

The proceedings in the Trust Company Section were enlivened by an attack upon 
the Federal Reserve System from Henry M. Campbell of Detroit, the trust companies 
counsel, He held that Congress could not constitutionally delegate its powers of legis- 
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lation to the Federal Reserve Board, nor confer on that Board authority to confer trust 
powers upon national banks. He asserted that the Board had granted permits of trust 
powers in Illinois, Kansas, Michigan, New Jersey, Oklahoma, Pennsylvania, Rhode 
Island, South Dakota and Wisconsin, in which states either the Attorney General or 
counsel for the Federal Reserve Bank of the district in which each state is located, or 
both of them, have given adverse opinions. He pointed out also that at a time when 
41 state legislatures were in session, bills were simultaneously introduced in most of 
them to secure consent of trust powers to national banks; most of the bills were either 
defeated or indefinitely postponed. He did not charge that the motive was inspired by 
the Federal Board, but was due to mistaken enthusiasts. 

Ralph W. Cutler of Hartford, president of the Section, discussed the progress of 
trust companies during the year, and called attention to the growth of the safe deposit 
business. He stated that the vaults of trust companies held more than thirty-five bil- 
lion dollars in property under their control and care. This represented more than one- 
fourth of the visible wealth of the United States. 

John H. Mason of Philadelphia presented the report of the Committee on Legisla- 
tion and Uzal H. McCarter of Newark, N. J., the report of the executive committee. 

President W. E. Knox of the Bowery Savings Bank, New York, discussed ‘‘Thrift,” 
in his annual address to the Savings Bank Section, and pointed out the mischief in 
demagogic legislation to oppress railroad prosperity. 

Dr. John Wesley Hill, president of the International Peace Forum, of New York, 
spoke on ‘* Railroads and the People.” He believed that if the attacks upon private 
property and private ownership continued, the only alternative would be government 
ownership. In that case servitude of the people would become inevitable. 

George E. Edwards, president of the Dollar Savings Bank of New York, urged that 
savings banks should invest a certain part of their deposits in short time obligations, 
readily convertible into cash, and thought the Federal reserve banks should be given 
power to accept the collateral of savings banks for currency; further, that state laws 
should permit investment by savings banks in securities acceptable to the Federal Re- 
serve Board. 

O. Howard Wolfe, assistant cashier of the Philadelphia National Bank, discussed 
the ‘‘Settlement of Clearing House Balances,” before the Clearing House Section. He 
held that the Federal Reverve Act did not prohibit clearings of checks of non- 
member banks through reserve banks. He pointed out that after November, 1917, 
member banks may not hold reserves of other banks, and that the general system of 
settlements through drafts against a reserve agent in another city will require read- 
justment to avoid the use of currency. 

The formation of the National Bank Section was accomplished without opposition. 
Mr. J. S. Calfe, cashier of the Mechanics American National Bank of St. Louis, was 
the originator of the movement to establish this section. Mr. Calfe took the ground 
that inasmuch as the National banks composed more than one-third of the membership 
of the Association and as a great many things arising from time to time affected 
National banks alone, their interests in the Association could best be served by having 
a National bank section. 

The following officers were elected tc preside for a yearover this section. President, 
Fred. W. Hyde, Jamestown, N. Y.; vice-president, J. S. Calfe, St. Louis; Executive 
Committee, J. Elwood Cox, High Point, N. C., Oliver J. Sands, Richmond, Va., 
W. H. Bucholz, Omaha, H. E. Otte, Chicago, J. W. Spangler, Seattle, Wm. M. Van 
Deusen, Newark, N. J. 

The following were elected officers of the Association for the next year: President, 
James K. Lynch, vice-president First National Bank, San Francisco; vice-president, 
Peter K. Goebel, president Commercial National Bank of Kansas City; treasurer, E. M. 


wing, president Batavian National Bank, La Crosse, Wis. 
he convention next year will be held in Kansas City, Mo. 
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ONE HUNDRED GOLDEN HOURS AT SEA. 


The above is the title of a beautiful booklet issued by the Southern Pacific 
Company describing how five happy days can be spent on peaceful waters from 
New York to New Orleans on the magnificent palatial steamers operated by that 
company; then by rail from New Orleans on to San Francisco, by way of South- 
ern California, over what is known as the Sunset Route. 

This booklet is handsomely printed on cameo paper illustrated with many beau- 
tiful half tone reproductions of the principal points of interest in New York City, 
New Orleans and California, besides a number of views of the interior and exte- 
rior of the splendid steamers plying between New York and New Orleans. 

The booklet describes graphically the many points of interest between New 
York and New Orleans and between New Orleans and San Francisco. 

It can be said of a trip from the Atlantic to the Pacific via this picturesque, 
restful route that it is one of the most enjoyable and pleasant trips by land and sea 
that is known to modern travel. ; 

Not only are the steamers modern and palatial but the trains operated over 
the Southern Pacific are the acme of perfection in modern railroading. No trains 
operated on any of the eastern lines surpass their equipment, nor are there many 
steamships afloat that excel these magnificent vessels. 

The writer in the booklet describes these ships thusly: The ‘‘ Momus,’’ “‘ An- 
tilles’’ and ‘‘ Creole’ (names of the ships) ‘‘ possess numerous structural improve- 
ments and advantages over previously built vessels designed for tropical service, 
and mark a new era of steamship construction. Their size, the up-to-date char- 
acter of their motive power, the luxury of their passenger accommodations, and 
the convenience of their cargo arrangements, place them in the forefront of mod- 
ern ocean-going steamships. They are notable vessels in every respect, and it is 
amatter of national pride that these splendid ships are completely and entirely 
American, designed, modeled and built by Americans, with American inventions, 
devices, machinery and equipment throughout. They were especially desisned 
for use in home waters (or American Seas) and were built with large, central, ele- 
vated superstructures of light and open character, in order to provide the maxi- 
mum of airiness and ventilation, and to secure the greatest possible amount of 
comfort for their passengers.’’ 

In describing the tripfrom New Orleans to San Francisco the same writer says: 
‘*The Southern Pacific Company provides through express trains with full Pull- 
man equipment, drawn by oil-burning locomotives that emit neither smoke nor 
cinders, permitting open windows and ample ventilation at all times. These trains 
run direct to Los Angeles ard San Francisco, passing through Southern Louisi- 
ana, Texas, New Mexico and Arizona, touching such important places as Beau- 
mont, Houston, San Antonio, El Paso and Tucsen, and entering Southern Califor- 
nia by crossing the California River at Yuma. 

‘* Along the main line of the railroad westward from New Orleans there are 
numerous opportunities for interesting side trips; notably from Houston to Gal- 
veston, where can be seen the wonderfu) sea wall built to protect the city from 
high water and tidal waves; north from Houston to Dallas, the very progressive 
metropolis of the great state of Texas; from Fl Paso, across the Rio Grande to 
Juarez, the many-times captured capital of Mexican insurrectos; at Benson and 
Tucson with the Sonora Railway, which runs south through northwestern Mexico 
to Guaymas on the Gulf of California. 

‘“*From Los Angeles north to San Francisco there is offered a choice of two 
routes; one through the central portion of California through the valley of the San 
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Joaquin River, touching at Sacramento, the state capital, and affording access to 
Mariposa with its gigantic trees, Yosemite National Park with its majestic cliffs, 


«SNWOW,, « SATILNYV,, « JTIOAIYO,, SHSIHSWVSLS 


SBNIN dIHSWYSLs SIUNYTLY DISAIDWd NYSBHLNHOS 





and beautiful Lake Tahoe, the loveliest of all mountain lakes; the other, along the 
sea coast, passing through Santa Barbara and the other famous shore resorts of 
this celebrated region.’’—Adv. 
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PITTSBURGH’S GREAT BANK. 


In banking circles the name of Mellon is as familiar as that of the city of Pitts- 
burgh, for when banking in Pittsburgh is mentioned it seems perfectly natural to say 
or think of the Mellon Bank. This carries an important meaning with it, as the Mel- 
lons have so long been identified with the building of the great iron city that the name 
Mellon is almost’synonymous with that of the city of Pittsburgh. 

While the bank has only been known under its present title, the Mellon National 
Bank, since 1902, the banking house of T. Mellon & Sons has been known in the world 
of finance since 1869, the year the Hon. Thomas Mellon, who having retired as Judge 





JUDGE THOMAS MELLON, 
In his ninety-fifth year, 
Founder of the Mellon National. Bank. 


of the Court of Common Pleas, established the bank of T. Mellon & Sons. The gen- 
eral partners were Thomas Mellon, Andrew W. Mellon and Richard B. Mellon. 

For many years the bank was known as the largest private banking concern in the 
country outside of New York. During the career of this great bank it has fostered 
many institutions that have helped to make Pittsburgh the greatest industrial center 
of its size in the world. 

The Mellons always made it a policy never to turn a deaf ear to legitimate enter- 
prises, and their transactions have covered almost every phase of commercial activity 
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known to the industrial and financial world; many of them being of great magnitude, 
which accounts for the bank occupying one of the foremost positions in the banking 
world today. 

The Mellon National has on its board of directors many men of great individual 
wealth, and their standing in the financial and industrial world is an assurance of the 
bank’s great strength. They are: Arthur V. Davis, President Aluminum Co. of Amer- 
ica, Alva C. Dinkey, President Carnegie Steel Co., William H. Donner, President 
Cambria Steel Company, John B. Finley, President Colonial Stee] Company, Henry C. 
Fownes, William N. Frew, Henry’ C. Frick, Alfred C. Knox, Vice-Presidents, Philan- 
der C. Knox, James H. Lockhart, J. Marshall Lockhart, Henry C. McEldowney, Pres 
ident Union Trust Co., Andrew W. Mellon, I’resident, Richard B. Mellon, Vice-Presi- 
dent, Walter S. Mitchell, Cashier, Thomas Morrison, David E. Park, Howard Phipps, 
Henry R. Rea, William B. Schiller, President National Tube Co., James M. Schoon- 
maker, Vice-President P. & L. E. R. R. Co., George E. Shaw, Reed, Smith, Shaw and 
Beal. 

Mr. A. W. Mellon who succeeded his father, Thomas Mellon, as the head of the 
firm before the bank was nationalized, was the first president of the Mellon National 
and remains in that position, and his brother, R. B. Mellon, is the vice president. Mr. 
W. S. Mitchell, the cashier, occupied that position in the old banking house. The other 
officers are: A. C. Kuox, vice-president, B. W. Lewis, A. W. McEldowney and H. S. 
Zimmerman, assistant cashiers. 

In the last report made to the comptroller September 2, 1915, the deposits were 
$53,446,608, capital, $6,000,000, surplus and profits, $3,048,626. total resources, $65, - 
962,584. 


RESERVE AGENTS APPROVED IN AUGUST. 


The following banks were approved as Reserve Agents in August: 

Liberty National Bank, New York, for Farmers & Merchants Nat. Bank, Ful- 
lerton, Cal. 

Mechanics & Metals National Bank, New York, for Peoples Nat. Bank, Spring- 
field, Tenn.; First Nat. Bank, Belden, Neb.; Scandinavian-American Nat. Bank, 
Sioux Falls, 8S. Dak.; Cedar Rapids Nat. Bank, Cedar Rapids, Ia.; First Nat. 
Bank, Hartley, Ia. 

Irving National Bank, New York, for First Nat. Bank, New Milford, Conn. 


Citizens Central National Bank, New York, for Continental Nat. Bank, In- 
dianapolis, Ind. 


Hanover National Bank, New York. for York Nat. Bank, Saco, Me.; First 
Nat. Bank, Ranger, Tex. 

National Park Bank, New York, for Capital Nat. Bank, Sacramento, Cal. 

Coal and Iron National‘Bank, New York, for First Nat. Bank, Oneida, III. 

National Bank of Commerce, New York, for Covington Nat. Bank, Coving- 
ton, Va. 

Chase National Bank, New York, for First Nat. Bank, Harrisville, N. Y. 

Continental & Commercial National Bank, Chicago, for First Nat. Bank, Lake 
Preston, S. Dak. 

First National Bank, Cleveland, for Nat. Bank of Westfield, N. Y. 

Philadelphia National Bank, Philadelphia, for American Nat. Bank, Ashe- 
ville, N.C. 
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COMPARATIVE NEW YORK BANK STATEMENT. 





The following table shows the Loans, -Cash, Reserves and Deposits of the associated banks, 
reported to the New York Clearing House for the week ending September 11, 1915: 


BANK. 


Members of Federal 
Reserve Bank. 

Bank of N. Y. N. B. A... 
Merchants’ National ..... 
Mechanics & Metals Nat.. 

National City... ....... 
Chemical Nations. paunke 
A.lantic National........ 
Nat.Butchers & Drovers. . 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 


Hanover National. . ; 
Citizen’s Central National 
Market & Fulton Nat. 
Importers & Traders Nat. 
National Park........... 
East River National...... 
Second National......... 
first National... ....... 
Irving National.......... 
N. Y. County National... 
Chase National .......... 
Lincoln National 
Garfield National 
Fifth National .......... 
Seaboard National . 
Liberty National ........ 
Coal & Iron Nat’! Bank .. 
Union Exchange Nat.. .. 
Nassau Nat. Bank, Bklyn. 
Broadway Trust Co.... .. 


State Banks Not 


Members of Federal | 


Reserve Bank. 


Bank of the Manhattan Co. 
Bank of America.. a 


Metropolitan Bank....... 
Corn Exchange 
SE epee 
German-American....... 
Fifth Avenue............ 
German Exchange"**** °° 
Germania 
Bank of the Metropolis. . . 
West Side Bank......... 
N. Y. Produce Exchange. 


State Bank 
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Loans, 


Discounts, 
Investments 


etc. Average. 
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2,191,000 
15,524,000 
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Gold, Silver 
& Legal 
Tenders 
Average. 


15,513,000 
249,000 
1,853,000 
25,221,000 
11,684,000 
838, 000 
41,602,000 
3.391.000 
1,817,000 
526,000 
6,020,000 
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Reserves Legal Net | 
with Legal | Deposits 
Depositories Average. | 
Average. | 
| 
$2,369,000 $32 ,687 ,000 | 
2,105,000 28,964 ,000 
8,855,000 124,071,000 
27,344,000 345,562,000 
3,197,000 29,844 ,000 
1,085,000 10,545,000 
108,000 1,475,000 
6,678,000 80,991 ,000 
16,534,000 197,969,000 
2,166,000 30,635,000 
9,266,000 126,904,000 
1,940,000 23,916,000 
929 ,000 9,773,000 
2,163,000 28,548,000 
9,355,000 126,788,000 
192,000 1,916,000 
937,000 12'738,000 | 
11,026,000 143,772,000 
4,672,000 64,329, 
684 ,000 9,470,000 
13,695,000 182,666,000 
1,781,000 17,869,000 
839,000 8,995,006 
323,000 4,636,000 
3,135,000 37,213,000 
3,332,000 46,864,000 
22,000 8,051,000 
778,000 10,330,000 
631,000 8,333,000 
1,267,000 17,518,000 | 
| 
seieataaee 47,560,000 
Samael 29,512,000 
571,000 11,533,000 
vn lait .677,000 
137,000 2,286,000 
ies 10,331,000 
4,000,000 92,632,000 
181,000 ,012,000 
200,000 4,481,000 
padieins 16,588,000 
197,000 3,478,000 
252,000 5,979,000 
aah 2,638,000 
271,000 4,485,000 
Mcvncka 13,580,000 
1,177,000 21,232,000 
,000 19,445,000 


$417,747,000|| $145,974,000 |$2,075,821,000 


cove leoes 


